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THE GARDINER TRIAL. 


‘Tue trial of George A. Gardiner for perjury, which has 
been going on in the Criminal Court of the United States 
for the District of Columbia during the entire spring, has at 
length come to a most unsatisfactory conclusion by a dis- 
agreement of the jury. The testimony, however, which 
was put into the case, gives us an opportunity to state 
the charges which the government brought against Dr. 
Gardiner, and the evidence by which it endeavored to 
substantiate them; and it may not be uninteresting to our 
readers, who have heard of this claim, as an instance of a 
stupendous fraud successfully attempted to be practised 
upon the government, or who have occasionally seen 
notices of the progress of the trial, but have not shad 
an opportunity to see a full report thereof, to have a brief 
account of the case laid before them. 

It will be recollected, that by the fourteenth and fifteenth 
articles of the treaty of Gaudalupe Hidalgo, the United 
States discharged Mexico from all claims, of whatever 
amount, which citizens of the United States had against 
the Republic of Mexico, and which arose prior to the date 
of the treaty, and that they undertook to make satisfaction 
of the same to an amount not exceeding three and one 
quarter millions of dollars. The act of March 3, 1849, 
was passed to carry into effect these treaty stipulations. It 
established a board of three commissioners, with a secretary 
and clerk, who were, during the two years to which the 
existence of the commission was limited, to receive and 
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adjudicate’ upon all claims presented to them ariSing under 
the treaty. At the close of their commission the awards 
made by the commissioners to the successful claimants, 
were to be certified to the government, and the sum 
allowed by the treaty was to be divided rateably among 
the persons in whose favor the awards should be made. 
The whole amount of the awards made by the commis- 
sioners was $3,208,317.46. 

Before these commissioners, in session at Washington, 
Dr. George A. Gardiner appeared and presented his claim 
by the following memorial, which was accompanied by 
atlidavits ef the chief miner, of the director of the wood 
and surface works, of an engineer employed in the mine, of 
merchants acquainted with Dr. Gardiner’s means at the 
time, and of others substantiating its statements. 


To the Hon. George Evans, Caleb B. Smith, and R. T. Paine, Esgqs., 
Commissioners, Sc. under the Treaty with Mexico. 


The Memorial of George A. Gardiner respectfully shows, that he is a 
native-born citizen of the United States ; was born in the State of New 
York, the 1%th of March, 1515; that he is now a resident of Washington 
City ; at the date of the transaction hereinafter stated, he resided in the 
State of San Luis Potosi, in the Republic of Mexico ; that he has never in 
any manner renounced his allegiance to the United States of America, or 
sworn allegiance to any other country ; that early in the year 1844 he en- 
gaged in mining operations in the State of San Luis Potosi on a very large 
scale ; that he employed five hundred hands as laborers in cleaning out said 
mines, extracting ores, building houses, erecting a large and complete re- 
finery of metals, and the various other employments about such establish- 
ments, besides large investments in steam engines and other machinery, 
horses, mules, provisions, &c., and men of science in the different depart- 
ments of mining operations —in all of which your memorialist invested 
$330,392. That from the month of June, 1846, your memorialist realized 
the principal fruits of his toil and immense outlay of capital. From that 
peridd to the 24th day of October, when he was driven from the country by 
the Mexican authorities, he received upwards of $20,000 per month trom 
his mines aforesaid, and that the expense of working them did not exceed 
ten or twelve thousand dollars per month. This being the very beginning 
of his operations, when he had to encounter all the inconveniences and 
losses of an incipient undertaking, cannot be regarded as a fair criterion of 
his future profits. 

At the time of his expulsion he had a large quantity of ores extracted 
from the mines, and would, beyond doubt, have realized, in the next month, 
not less than $59,000, and at that rate, he confidently believes, for years 
afterward, as his machinery was new, and his whole establishment in every 
way complete ; all of which is verified by the book of accounts of his estab- 
lishment, and the depositions of numerous witnesses. 

On the 2ist of October, 1846, an order was issued by the Governor of 
San Luis Potosi, expelling all citizens of the United States from that State 
within three days from its date; and on the 24th of said month your memo- 
rialist was compelled to abandon his immense establishment, and, after 
rifling it of every thing of value, and which could be removed, a band of 
Mexican soldiers set fire to it, and every thing was left a heap of ruins. 

Your honorable board will see, by the order of expulsion which is here- 
with filed, that all American citizens, as such, were expelled ; and that 
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there was not even an imputation against your memorialist of impropér 


conduct, individually ; but that, on the contrary, he submits evidence from” 


the highest source of directly the reverse ; that is to say, that his conduct 
and deportment were free trom all objections. 

The twenty-sixth article of the treaty between the United States and 
Mexico of 1831, is in the following words : 

‘‘For the greater security of the intercourse between the citizens of the 
United States of America and of the United Mexican States, it is agreed 
now, for them, that if there should be, at any time, hereafter, an interrup- 
tion of the friendly relations which now exist, or a war unhappily break out 
between the two contracting parties, there shall be allowed the term of six 
months to the merchants residing on the coast, and one year to those re- 
siding in the interior of the States and Territories of each, respectively, to 
arrange their business, dispose of their effects, or transport them whereso- 
ever they may please; giving them a sale conduct to protect them to the 
port they may designate. Those citizens who may be established in the 
States and Territories aforesaid, exercising any other occupation or trade, 
shall be permitted to remain in the uninterrupted enjoyment of their liberty 
and property so long as they shall conduct themselves peaceably and do not 
commit any offence against the laws, and their goods and effects, of what- 
ever class and condition they may be, shall not be subject to any embargo 
or sequestration whatever, nor to any charge or tax other than may be es- 
tablished upon similar goods and effects belonging to the citizens of the 
State in which they reside respectively ; nor shall the debts between indi- 
viduals, nor moneys in the public funds, or in public or private banks, nor 
shares in companies, be confiscated, embargoed, or detained.” 

It was on the guarantee of this treaty stipulation that your memorialist 
was induced to risk his whole fortune in this enterprise, which he would 
not have done if he had supposed that he would have been subjected to the 
caprices of the unsteady and revolutionary government of Mexico. 

Your memorialist deems it altogether unnecessary to say any thing to 
prove that the act of the Mexican authorities, above stated, was a clear and 
gross violation of the treaty with the United States, and which has resulted 
in the utter ruin of your memorialist. The only question as to which there 
can be any doubt, is as to the amount of damages which you may award. 
That question he submits with confidence to your honorable board, acting 
as it does under the highest of all sanctions, and bound to decide justly 
between the parties — your memorialist on the one side, and on the other 
the Government of the United States, which takes the place of the govern- 
ment of Mexico, the wrong-doer. 

Taking the lowest rate of gross receipts for even the first four months that 
the refinery was but partially worked, and the highest rate of expenditures, 
and we have $20,000 for the former, and $12.000 for the latter, per month, 
or ninety-six thousand dollars ($96,000) per annum clear profit, which, on 
a capital of 2500,000, would be about twenty per cent. per annum. But it 
‘is submitted that the testimony of all the witnesses (and they are all persons 
of the best character, as it may well be supposed that youg memorialist 
would not have employed a different class of men in Situations of so much 
responsibility in his mines) concur in fixing the probable monthly receipts 
at not less than $50,000 per month for years to come ; certainly so for the 
next ensuing month, because the ores to that amount were partially worked 
up. At that estimate it would be difficult to say what these mines really 
were worth. Your memorialist confidently asserts that they were at the 
time of his expulsion worth five handred thousand dollars, (8500,000.) The 
sum may seem large, but not as large as the profits deriyed ; and let it be 
remembered that the condition to which these mines were brought was the 
result of the labor for two years and upwards of five hundred laborers, and 
the outlay of upwards of three hundred thousand dollars. To fix the value 
at five hundred thousand would really have been less than the value of the 
use of that much money at the rate of interest usual in Mexico for two 
years ; besides the risk incurred in such enterprises. 
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Your memorialist further states that he was at the time of his expulsion 
sole proprietor of those mines, and that he is at this time sole owner of the 
claim now presented, and that no sum of money or other equivalent has ever 
been paid to him or to any other person having an interest in the claim 
above set forth, as in fact no other person has now or ever had any such 
interest. 

This claim has, of course, never been presented to the former Board of 
Commissioners under the treaty of 1839, as the injuries complained of have 
all been suffered since the adjournment of that board. 

G. A. GARDINER. 
Wasnineton, November 30, 1849. 


On this 30th day of November, 1°49, personally appeared G. A. Gardiner, 
and made oath that the facts contained in the above memorial are just and 
true to the best of his knowledge and belief. 

F.S. Myer, J. P. 


It should be stated here that it was for swearing falsely 
in making this affidavit that Dr. Gardiner was indicted. 

The commissioners found the claim to be correct in form 
and received it. In consequence of its magnitude they 
devoted great attention to it. The testimony of Messrs. 
Evans and Paine before the jury, shows the great con- 
sideration bestowed upon it. As the allowance of the 
claim by the commissioners has excited considerable com- 
ment, we give Mr. Evans’s testimony at the trial upon 
this point : — 


‘‘ There was something, nevertheless, in the very statement of the case 
to excite our suspicion ; the magnitude of it, and that he had been engaged 
in the business, if I recollect aright, not much over a year, or between one 
and two years. We could hardly understand how, taking up an abandoned 
mine, involving the necessity of beginning anew, he should have had the 
necessary means of doing so much. And we obtained all the evidence we 
could from his papers and books, and examined them criticaily again and 
again, before our conclusion was formed. I was a good deal struck with 
what appeared to be the enormous profits of working the mines, and the 
great expenditure in getting them under way. He was interrogated about 
that. 1 endeavored to find some works upon mining in Mexico, and the 
mode of conducting it. I did find, | think, in Wood’s Book on Mexico, a 
good deal of information on mines and mining, and the enormous amounts 
which are expended upon mines, corresponding in its general features to 
what Dr. Gardiner had set forth and his counsel explained. It seemed to 
relieve our minds from some apprehension which we had entertained upon 
the subject. We spent, from time to time, a good deai of time in talking 
about the case, examining and comparing the evidence, laying it by fora 
few weeks and then taking it up again to see what fresh impressions we 
could get from it; and I think I may say there was not one case upon 
which we spent so much time as upon this. We examined all the papers 
before the board ; as new papers were filed from time to time, we examined 
and compared them with the previous ones ; and, in a word, I may say we 
exerted all the skill and ingenuity we possessed, to see if we could detect 
any errors or fallacies, or any thing to put us on our guard 

Before we came to new papers the mining title was examined, and after 
that other papers were filed and examined. I hope I was not understood to 
say that the papers shown me this morning were all the papers filed in this 
case. There were others —I cannot say how many; but among others 
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there was a document from General Gates ; I am not quite certain whether 
it was in the form of a deposition ora letter. There was also a deposition 
from Mrs. Chase, of Tampico; and | had a private conversation with Mrs. 
Chase upon the subject. So we adopted every mode, and took greater pains 
than in ordinary cases, to arrive at the facts and the truth of this matter. 
And we were.all of opinion that the case was very strongly proved indeed. 
And I may say the case was so strongly proved that it rather excited a little 
suspicion — that is to say, the rules of the board were all exactly conformed 
to; which rather, perhaps, was accounted tor by the regularity and ability 
of his counsel — Mr. Corwin, General Thompson and others. There were 
several arguments of counsel—I think one in the handwriting of Mr. 
Corwin, where he figures it all out ; one by General Thompson, and perhaps 
others. They also argued the case before us verbally and orally. Exercising 
all the ability we possessed, and making pretty large allowances tor what 
the witnesses would naturally put in by way of filling up, we made the 
award we did; and it was very unsatisfactory to the counsel of Dr. Gar- 
diner. Up to the very last hour of the sessions of the board we were again 
pressed to reopen the case and hear arguments as to the amount. I desire 
to add that it never came to my knowledge that there was any doubt as to 
the validity of the claim; we did not know that there was any suspicion 
about it. It was a matter of considerable notoriety, it is true ; but as com- 
missioners we knew of no suspicions. I tried to find some description of 
the mine in some book, which I could not. I tried to find some narrative 
that would give some account of this particular district of country, but 
could not. All we knew about these was what Dr. Gardiner said, and what 
we found in documentary proofs presented. There were some papers, re- 
lating to Dr. Gardiner’s standing and character, before the board. 

Ques. Did the board take any means to get testimony from Mexico? 

Ans. No; the law did not require us to do so. It did not authorize us to 
summon witnesses from there. And I ought to add that the board thought 
there ought to be some person commissioned to go to Mexico and test the 
validity of these claims—all of them. The evidence before us was of so 
purely ex parte character that we thought there was danger of being de- 
ceived. The suggestion was accordingly made to the President of the 
United States to recommend to Congress the passage of a law authorizing 
the appointment of an agent to test those claims, with full power to bring 
witnesses from Mexico, and take depositions. You will find the recom- 
mendation in General Taylor’s message ; and the only notice which Lre- 
member to have seen taken of it was, that one of the newspapers here made 
an attack on General Taylor for trying to get a place — an appointment for 
some friend Congress took no notice of the recommendation, and the 
board were charged with all the responsibility of summoning witnesses 
“er Mexico, when they had not the slightest power to move in the case 
at all. 


The counsel for Dr. Gardiner at first claimed, under the 
memorial and the accompanying proofs, not only damages 
consequent upon his expulsion from the mine, but also the 
value of the mine itself in fee simple. The commissioners 
objected that no title to the mine had been shown, and 
therenpon some eight months after the alleged false oath 
was taken, the mining title so called was filed, and the 
award was increased by the commissioners in consequence. 
This is of importance as affecting the proof offered during 
the trial, and is also the foundation of another indictment 
against Dr. Gardiner; the government alleging thai the 
signatures to this title are forged. 
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When the awards made by the commissioners became 
known, there was more than the usual fault-finding. No 
one was satisfied. All sorts of charges were made against 
the commissioners ; many of the claims that were allowed 
were declared spurious, while very many of the rejected 
ones were said to be most just and meritorious. ‘This 
feeling soon seemed to concentrate upon Dr. Gardiner’s 
case ; its amount made it a shining mark,—the host of 
eminent counsel employed, and the magnified statements 
of what they realized therefrom, excited distrust, and the 
peculiar relations which some of them bore to the com- 
missioners, and to the then existing government of the 
United States, brought into the controversy new and 
exciting elements. Meanwhile the award to Dr. Gardiner 
had been paid. The greater portion that remained to him 
was deposited with his bankers, or invested by them, and 
he, having taken a letter of credit for a comparatively small 
amount, visited Europe for purposes of relaxation and 
amusement. While in England he learned of the charge 
against him; that the United States government had 
turned the matter over to the District Attorney of the 
District of Columbia for investigation, and that the grand 
jury had found an indictment against him for false swear- 
ing in reference to his claim. He immediately formed the 
determination to return, and communicated with his coun- 
sel. One request only was made of the government. 
Upon the finding of the indictment, the government placed 
an attachment upon all the property of Dr. Gardiner, so 
that if he returned he would be without means of procuring 
bail if arrested. An arrangement was therefore made with 
the government by Dr. Gardiner’s counsel, that if he 
returned to the United States and submitted himself to 
trial upon the indictment found against him, he should be 
permitted to use so much of the money received from the 
government on his claim against Mexico as might be 
necessary to indemnify his bail; the money to be deposited 
to the credit of the Secretary of the Treasury; in case of 
forfeiture to bail, it should be paid over to satisfy his own 
recognizance and that of his bail; in case of acquittal, it 
should be returned to him, to hold by the same right, and 
no other, as if the agreement had not been made. Under 
this agreement, Dr. Gardiner in 1851 returned to this 
country, surrendered himself to the government, and was 
admitted to bail. 
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The proceedings of Congress in relation to this claim, 
at its next session, are well known ; —the House commitice 
upon the charges preferred against the Secretary of the 
Treasury by the member from Ohio, and its report ac- 
quitting Mr. Corwin from any impropriety in his connection 
therewith, but alleging the entire falsity of the claim; the 
Senate committee “and its commission that was sent to 
Mexico to procure evidence in the case, and to examine 
such other “ matters and things as may serve to bring forth 
what of truth or fiction there may be in the unfortunate 
transaction in which has originated the present inquiry.” 
This commission was sent, and an offer was made by the 
committee that Dr. Gardiner should accompany it at the 
public expense and with a safeguard. ‘This proposition 
was accepted by Dr. Gardiner upon the two conditions, that 
he should have a written agreement from the District 
Attorney that his trial should stand until the return of the 
commission, and that certain persons, Mexican witnesses, 
and others who had thus far taken an active part in the 
prosecution against him, should not be of the party. ‘These 
conditions were not complied with, and the commission 
proceeded to Mexico without him. 

We will refer to only one other proceeding preliminary 
to the trial. The agreement, in regard to the indemnifi- 
cation of bail, under which Dr. Gardiner returned and 
surrendered himself, has been given above. In the summer 
of 1852, a new indictment was found against Dr. Gardiner 
for forgery of the signatures to the mining title before 
mentioned, and he was arrested, and for a while imprisoned 
in default of bail. His counsel protested against this incar- 
ceration as a violation of the distinet aud fair understanding 
made at the time of the surrender, as this was ouly a new in- 
dictment founded upon the same transaction. ‘The District 
Attorney not acceding to this view, an appeal was made to 
the government. The reply was substantially, that when 


the agreement was made, the government had no means of 


bringing Dr. Gardiner to trial by inducing him to return 
Within its jurisdiction, but now he being within its jurisdic- 
tion and power, and the reason for the former arrangement 
failing, it could not be extended to the new indictment. 
The course of the government was indeed legally 
correct. The new indictment was for a distinct oifence, 
and was not included in the letter of the arrangement. 
Yet no one can doubt that the spirit of the agreement, and 
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its essence and sole object, at least, on the part of the 
acensed, were to give Dr. Gardiner his personal liberty, so 
that he might prepare his defence in the contest between 
himself and the United States. The new arrest prevented 
this. The government holding, as they did, all the funds 
of Dr. Gardiner under attachment, would have been more 
magnanimous, and would have given less cause for the 
charge of oppression and unfairness, had they complied 
with the spirit of their original agreement. Dr. Gardiner, 
however, in the course of time, found bail, and was 
enabled to take such measures as he thought necessary 
for the preparation of his defence. 

We have stated these occurrences preliminary to the 
trial, most of which were put in evidence in the case, 
because, for obvious reasons, they must have operated 
much to Dr. Gardiner’s injury. He had a heavy burden to 
remove before the question of his innocence or guilt could 
be fairly considered ; and it was evident, that however the 
jury might decide, the public had come to the foregone 
conclusion of his guilt. 

The indictment against Dr. Gardiner set out the fore- 
going memorial and affidavit, with the usual inunendoes, 
and then alleged “ That the said George A. Gardiner swore 
falsely, maliciously, wickedly, wilfully, knowingly, and 
corruptly, before the” said justice, touching the expenditure 
of public money, and in support of a claim against the 
United States, and that the said oath was material in 
order to enable the said Gardiner to obtain from the 
commissioners, (naming them,) an award touching the ex- 
penditure of public money and in favor of the said claim of 
the said Gardiner, and from the United States a payment 
of the said claim. The principal allegations in the me- 
morial were then negatived and set out to be false, and 
were known to be false by Dr. Gardiner at the time they 
were sworn to. For the trial of this indictment a jury, 
after some challenges by the defendant, was empanneled 
upon the eleventh of March. Philip R. Fendall, United 
States District Attorney, and Henry May, Esquires, con- 
ducted the prosecution, and Joseph H. Bradley, James M. 
Carlisle of Washington, and B. EF’. Perry of South Carolina, 
Esquires, were counsel for the defendant. On the four- 
teenth day of the trial Mr. Perry’s unavoidable engagements 
at home obliged him to leave the case, and Messrs. Bradley 
and Carlisle from that time conducted the defence. The 
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The Gardiner Trial. 69 


case was opened by the District Attorney. When he 
concluded, according to the custom of that court, Mr. 
Bradley stated the outline of the defence that would be 
offered, and then the witnesses for the prosecution were 
called. 

Mr. Myer, the justice of the peace, recognised his 
signature to the aflidavit, but he could not identify Dr. 
Gardiner. The signature to the memorial was admitted 
by the counsel for the defence to be that of the defendant. 
There was no certainty of proof on the part of the govern- 
ment, that the person who made the affidavit before Mr. 
Myer was George A. Gardiner. We do not suppose, 
however, that the jury had much hesitation on this 
point. 

The next class of testimony on the part of the govern- 
ment, was, that the defendant was a practising dentist in 
the city of Mexico from 1842 to 1844, in humble and limited 
circumstances, not above those of a travelling dentist. 
The object of this testimony was to give the jury reason 
to infer that a person of his condition and circumstances 
could not have had the means to meet the expenditures as 
stated in his memorial. The cross-examination of these 
witnesses showed that their means of information were 
not of the best kind, that most of them had had claims 
rejected by the commission, which they were pressing 
upon the government, and that they looked to the 
generosity of the government for pay for their services as 
witnesses in this case. 

Another point attempted to be established by the gov- 
ernment was, that Dr. Gardiner was not in the district of 
Laguinillas, in the State of San Luis Potosi, the locality 
of his mines as described in his mining title, during the 
time mentioned in his memorial. ‘To prove this, the 
prosecution introduced letters, receipts and drafts, in his 
handwriting, of different dates, from July, 1844, to April, 
1845, which showed him to be engaged in mining, 
though at places distant from the locality of the alleged 
mines. Witnesses also testified that they saw the defendant 
on the Pacific coast, practising as a dentist in the spring of 
1846. 

The main attack of the prosecution was upon the ex- 
istence of the mines themselves. The government assumed 
and undertook to prove that no such mines ever existed, 
and that the statements of the memorial, in relation thereto, 
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were wholly false. The testimony came from three sources ; 
from Captain Barry, a person specially employed by the 
government to visit the locality and make the examination ; 
from the commissioners sent out by the Senate Committee, 
and from Mexicans acquainted with that district of the 
country. 

The testimony of Captain Barry was the most satisfac- 
tory, because the examination made by him was the most 
thorough. He, under an assumed name, explored the 
district he supposed to be Laguinillas, and which he 
testified was Laguinillas, for ten days. He was attended 
the whole time by a practical engineer of mines, who had 
resided in Mexico twenty-eight years, and was _ perfectly 
acquainted with the Spanish tongue; and by a native 
engineer, the sworn surveyor of the State of Queretaro. 
Besides these, he employed guides whom he changed from 
time to time. His ostensible object of search was for coal 
mines, and he explored the place from one end to the 
other, through its entire length and breadth, and found no 
mine therein. He also examined the offices of the prefect 
or alcalde of the district, and discovered no paper relating 
to any silver mines. The only place where he found any 
digging at all or any appearance of a mine was within a 
mile and a half of the village of Laguinillas, where there 
was an old cave, about ten or twelve feet deep. There was 
no appearance of any buildings whatever of any kind in the 
vicinity of the cave. There were also some appearances 
of digging in a mountain near the village, but the excava- 
tious he judged to be at least fifty years old from the 
vegetable growth around it. He also testified that the 
prevailing reck of the country was limestone, that he 
saw no marks of silver ore, and no indications that 
silver ore, or ore of any kind, had ever been smelted 
in the district. There were no carriage roads in the 
district, the country was exceedingly rough and moun- 
tainous, the only means of travelling being on mules, and 
the roads being so dangerous that he would not venture to 
pass over some of them again. In his opinion it would be 
impossible to carry over these roads a steam engine though 
taken to pieces. ‘The witness found mining districts aud 
mines within the limits of other States in the vicinity. 

But his testimony could not have been considered con- 
clusive by the jury. He evidently satisfied himself that 
there were no mines within what he supposed to be the 
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limits of the district. Yet the minuteness of his explora- 
tions, and the exact accuracy of his general statement 
might well admit of a doubt after his answer to the 
following cross-interrogatory : — 

Q. “In ten days, then, in a rough, rugged country, 
you went over all the mountains and valleys, and~the 
mule paths within the County of Laguinillas, in a district 
of twenty-five miles long and thirteen wide, and explored 
it all?” 

A. “I did; it was not very great riding after all; 
I have often gone eighty miles a-day.” 

The testimony of the commissioners sent out by the 
Senate committee, was to the same general effect. But 
their examination of the country was most unsatisfactory. 
They entered the district of Laguinillas on the afternoon 
of December 13, and left it at six o’clock on the morning 
of December 15. In their explorations they followed the 
travelled path only, and did not go off the route to search 
for mines. No mines were discovered by them within the 
district. ‘They were more successful than Captain Barry, 
in finding at the oflice of the prefect a denouncement by 
Dr. Gardiner of the mine. It was in a file of papers which 
were discolored, aud partly defaced, and from their testi- 
mony it would appear that it had been recently placed there. 

While the Senate committee were at the village of Lagui- 
nillas, Dr. Gardiner and two friends (Mr. Abbot and Mr. 
Slacum) of his, whom he had taken with him, were there 
also. Dr. Gardiner was confined to his bed by severe 
sickness. ‘The Senate committee immediately upon their 
arrival published a handbill, offering a liberal reward to any 
one who would show the mine claimed by Dr. Gardiner. 
No one appeared to show the mine or claim the reward, 
except Mr. Abbot, who addressed a letter to the Senate 
committee containiag an offer to show the mine. This 
proposition was refused, unless Dr. Gardiner would state 
first, in writing, that the mine to be shown was the one 
claimed by him in his memorial. Nothing of this kind 
of course would be done, yet in his opening to the jury 
the counsel for the government enlarged much upon this 
offer of a reward and the failure to receive a response, as 
proof of the non-existence of the mines claimed by Dr. 
Gardiner in his memorial. 

The testimony of the Mexican witnesses to this point 
Was most meagre. The government could not have relied 
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upon it to any extent; indeed, the witnesses were chiefly 
called to other points. 

The prosecution, to show more clearly that the defendant 
knowingly swore falsely, offered a great mass of evidence, 
most of which was ruled out, tending to prove that the 
signatures of the parties and mugistrates to the mining 
title, and to the papers filed in support of the claim, were 


forged. This testimony was objected to on the part of 


the defence, but was admitted by the court to prove the 
scienter on the part of the defendant. Many days of the 
trial were consumed in this part of the case. We do not 
purpose to state any portion of the proof, as want of space 
forbids, and because we do not think the case of the gov- 
ernment was in any respect strengthened by this portion of 
the evidence. If their evidence as to the non-existence of 
the mines was believed, the jury would require no further 
testimony as to guilty knowledge on the part of Dr. 
Gardiner. Some nice points of law relating to evidence 
were reserved, which the result of the trial will not permit 
a full court definitely to settle. 

‘These then were the substantial points of the prosecu- 
tion, —that the oath taken was false, because Gardiner had 
no means with which to engage in mining operations or 
speculations, because he was not in the places claimed in his 
memorial at the time therein alleged, but was elsewhere, 
and was a portion of the time on the coast of the Pacific 
practising his profession as a dentist, and because there 
were no such mines in existence as those claimed in the 
memorial, The last witness for the opening case of the 
government was examined upon the twenty-eighth day of 
the trial. 

The defence took the position from the outset, that Dr. 
Gardiner was an innocent and a persecuted man; that the 
government of Mexico was laboring for his conviction, that 
it might claim of the United States the amount of the 
award made him by the commissioners, and that the govern- 
ment of the United States urged on by partizan attacks was 
striving to prove him guilty, and had done every thing 
in its power to prevent him from obtaining evidence 
important to his defence. We give a portion of the 
opening address of Mr. Bradley to the jury: 

“In 1840 Dr. Gardiner went to Mexico, with a profession and accomplish- 
ments giving him admission to the first circles of society. Besides his skill 
and learning as a physician, he had some knowledge of mineralogy. By 
the laws of Mexico no person is permitted to practise medicine until he has 
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resided a certain time in the country, and he, during that interval, devoted 
himself to another branch of his profession in which he was equally distin- 
guished — the practice of dentistry. This business he prosecuted most 
successfully in Puebla, in the city of Mexico, and other places. In the 
city of Mexico he met with Dr. Secor, who was unable to practise, except 
under the name of Dr. Gardiner, and they entered into partnership. From 
his acquaintance with mineralogy, he was just the person who would be 
sought after by thuse desirous to speculate in mining, and he entered into 
the speculation; and like many other persons who are engaged in such 
business, those who sell out while in the green do well, while those who 
wait for the dry lose all ; be sold out while his speculation was in the green 
and made u large amount of money. A second speculation resulted in the 
same manner, he making a large sum by it. In 1545, he having turned his 
attention to the records of the mines, or college of mines, which is in the 
city of Mexico, found the description of an old one situated in San Luis Potosi, 
and made arrangements for its purchase. In 1844 he went to Potosi 
himself; he obtained his deed of possession, &c , denounced the mines, and 
sent an abstract of the title to hio Verde in September. We shall prove 
that he had the mine, and will exhibit his deed containing the very descrip- 
tion of a mine that was contained in the claim he presented to the Board of 
Commissioners. 

From the spring of 1844 to 1847 we shall find Dr. Gardiner engaged in 
mining somewhere in the mountains of Mexico; and the United States and 
Mexico have been earnestly engaged in preventing him from obtaining evi- 
dence to prove the precise location of his operations. His partnership with 
Dr. Secor was discontinued from that time, though his name was continued 
on Secor’s sign, as it was necessary to enable him to practise ; and Dr, 
Secor, by continuing his business, amassed a fortune in the city of Mexico. 

They would next find him in Tampico, where he came in 1547, stripped 
of all he possessed and driven off from his property in the mines. He made 
the same statements in Tampico then that he makes now, and that he made 
in his claim to the Board of Commissioners. He told the same tale then to 
Major Kenly, whom he nursed and attended at that place, and to other 
American otiicers To them all he related his losses, and the statement he 
then made is the very statement he made to the Board of Commissioners. 
Here, again, he displayed that energy and perseverance as well as his pro- 
fessional skill and selt-sacrificing humanity. This was one year before the 
treaty of peace, and one year before it could have been supposed that any 
provision would be made by Mexico for the payment of claims against her 
by American citizens, under a treaty. Doctor Gardiner was appointed assist- 
ant surgeon in the hospital at Tampico, by Major Gates, and was constant 
in his attendance on the sick, the hospital being crowded at the time with 
officers and soldiers ill with the yellow fever ; his conduct at that time to 
the suffering soldiers of his country was highly spoken of and commended 
by the officers who were present ; he was unrem;tting in his care and attentiun, 
and was found often at the side of those in the extremities of death or laboring 
under the horrors of the black vomit. To those who were around him at Tam- 

ico, under these circumstances, he related his wrongs and his losses and his 
istory, as he now relates them, and as he related them to the commis- 
sioners. This was the conduct of the man who has made a fraudulent 
claim on the United States. The evidence will disclose the fact that the 
Government of the United, States, instead of protecting and shielding the 
citizen, has pursued him with rigor, and has done everything in its power 
to prevent him from obtaining that evidence so important to his defence. 
He has bad to yndergo similar conduct towards him on the part of Mexico. 

We agree with the counsel who opened this case for the United States, 
as to the duty of jurors, that they ought not to allow anything said by 
counsel to affect them in advance of the testimony, and in the consideration 
of the case they should carefully exclude all passion, prejudice and feeling. 
We claim to stand here to defend the right, to protect the innocent, and to 
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shield against wrong and oppression, and to see that a fair trial is had. We 
are for the truth. We are not here to defend crime. If it should appear 
that in this matter we have been mistaken, and have been deceived by one 
man, then I will hereafter take my position at the foot of the ladder instead 
of at the fifth round. If we have been deceived by him, if he has been 
able to deceive us in our constant interviews, in our examination and cross- 
examination of him and his case, and of his papers and evidence, then he 
is the arch-deceiver himself.” 

The course of the testimony introduced by the defence, 
followed that of the government, which it was intended to 
contradict. By General Waddy Thompson, they proved 
in 1842, while he was the American Minister in the city 
of Mexico, and by the Secretary of Legation, that Dr. 
Gardiner was practising there not only dentistry, but his 
profession as a physician; that he was among the most 
respectable of the American residents in that city; and 
acted as the chairman of a committee of the American 
residents in Mexico to invite him to a public dinner; and 
that at the dinner Dr. Gardiner was called upon and made 
a speech. They also proved by officers of the American 
army that in March, 1847, Dr. Gardiner arrived at Tampico 
from the interior, representing that he had escaped the 
vigilance of the Mexicans. He was at once employed as a 
physician and surgeon in place of a regular army surgeon 
who was absent or sick, and in those capacities did eflicient 
and valuable service to the American troops, from that time 
through the remainder of that year, particularly when the 
yellow fever was raging on the coast. Statements by him 
at that time of losses he had just met with from the 
Mexicans, being objected to by the government, were ruled 
out by the court. 

To meet the testimony of the government witnesses, 
that Dr. Gardiner was practising dentistry on the coast of 
the Pacific in 1846, John Charles Gardiner, a brother of 
the defendant, was placed upon the stand, who testified that 
he was on the Pacific coast, at those times and places, and 
in company with American officers; that he bore a strong 
resemblance to his brother, and had been frequently mis- 
taken for him, and that the defendant at that time was not 
to his knowledge on that coast. 

The testimony of the government as to the non-existence 
of the mines, was directly met by the defendant by the 
testimony of Captain Slacum and Colonel Abbot. We 
have already stated that they were in Laguinillas at the 
same time with the commissioners sent out by the Senate 
committee. Dr. Gardiner, when unable to effect the 
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arrangement with the Senate committee, went to New 
Orleans with Captain Slacum, where they found Colonel 
Abbot. Captain Slacum and Colonel Abbot were oflicers 
in the war with Mexico. This party left New Orleans on 
the second of November, arrived at ‘lampico November 
thirteenth, where they tarried four days in preparing for 
the trip into the country, and arrived at Laguinillas on 
the afternoon of the twenty-sixth November. On _ the 
twenty-seventh, the witnesses, Messrs. Abbot and Slacum, 
visited the alcalde’s office and found the mining deed, 
and requested a copy, which was furnished them within 
a day or two, and which they compared word for word 
with the original, and found to be correct. This copy 
was produced in court, and a translation of it read to 
the jury. After the copy was procured, on the twenty- 
ninth of November the witnesses, accompanied by Dr. 
Gardiner, Raymond Pando, the brother of Don Jose 
Pando, at whose house in Laguinillas they were staying, 
and servants, started for the mines. ‘The witnesses testified 
that upon the route, at some six or eight miles south of the 
village of Laguinillas, they passed a large village, where 
they saw two refineries at work, one with two smelting 
furnaces and one with two refining furnaces; that con- 
tinuing on, at a distance of ten or twelve miles in a 
straight line from Laguinillas, though at two or three 
times a greater distance by the path they travelled, they 
found the mines described in the mining deed of Dr. 
Gardiner, which they explored, and from each of which 
they gathered and brought away specimens of ore, which 
were produced in court. 

Returning, they arrived at Laguinillas on the 3d or 4th 
December, where they were upon the arrival of the 
commissioners, and where they remained until the 21st 
December. The witnesses also testified, that they were 
told at the mines that they were worked by an American 
in 1845, and that at Laguinillas Dr. Gardiner was recog- 
nised as a former acquaintance by several persons. Upon 
cross-examination they testified that they supposed the 
mines they saw to be in the district of Laguinillas as their 
passports, granted by the alcalde of that place, protected 
them on their route, but they did not know and could not 
state where the boundaries of the district were, or whether 
the mines were within them; their testimony going only 
to the point, that there were these mines within twelve 
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miles of Laguinillas in a direct line. The government 
recalled their witnesses to rebut this evidence, and they 
restated that they found no mines, and that there were 
none within twenty miles south of Laguinillas. The 
government offered to show by their witnesses that the 
mines visited and explored by Messrs. Abbot and Slacum 
were the mines of Jalapan in the State of Queretaro, forty 
or fifty miles distant from Laguinijlas, but objections being 
made, the court ruled out the testimony. 

Considerable testimony was introduced by the govern- 
ment to disprove that part of the memorial which set forth 
the use of steam engines at the mines, by showing the 
impossibility of transporting a steam engine, or the parts of 
one, over the mule paths of that district. ‘The defence 
introduced competent witnesses to show that an engine 
could be constructed in pieces, so that no one piece should 
weigh more than three hundred pounds, and that in this 
manner steam engines could be transported on mules. 
The witnesses introduced by the defence did not see any 
traces of steam engines, or of the former employment of 
steam engines, at the mines which Dr. Gardiner showed 
them as his own. 

At last, on the 20th of May and the fifty-seventh day 
of the trial, the case was given to the jury. ‘The evidence 
was closed upon the fifty-first day, and on that day the 
counsel for the defendant offered to submit the case to the 
jury without argument. ‘This offer was declined by the 
government. A few days were occupied by the defence 
in preparing their bill of exceptions and _ stating the 
evidence, and on the fifty-fourth day Mr. Fendall began 
his closing address to the jury. When he finished, the 
defence renewed their proposition and offered to submit 
the case without farther argument, and to this the govern- 
ment assented. The jury took the case on the 20th 
May and were kept together, though with repeated re- 
quests meanwhile to be discharged, until Saturday the 
28th of May. The National Intelligencer states, ‘“ We 
learn from a juror, that at first retiring the jury stood eight 
to four for acquittal; they came away nine to three.” 

The case itself, and the management of the trial would 
clearly call for comment, had a verdict of the jury settled 
any thing. It is said that the government will put the 
defendant to another trial, and it is rumored that a new 
commission has gone to Mexico to do what the com- 
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missioners appointed by the Senate committee did not 
accomplish. If the mines are not in existence, it is 
wonderful that the government of the United States iu 
its power and wealth cannot prove the fact. If the state- 
ments in the memorial are true, we would suggest to the 
defendant, in the event of a new trial, not to rely entirely 
upon the weakness of the government case, but to put 
upon the stand a few of the five hundred men that were 
employed by him in his mining operations, and that the 
chief miner, the director of the wood and surface works, 
and an engineer employed in the mine, whose aflidavits 
accompany the memorial, be called as witnesses. 
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Supreme Judicial Court of Massachusetts, Suffolk, ss., 
March Term, 1853. 


CoMMONWEALTH v. Jonn Hart. 


The provisions of the statute of 1852, ch. 322, § 12, in regard to common 
sellers of spirituous and intoxicating liquors, has made no change necessary 
in the forms of indictment for such offence : and in such indictments it Is 
only necessary to set fourth, in the general words of the statutes, that the 
defendant is a common seller without being duly licensed. 

All allegations of particular sales to particular individuals are unnecessary, 
and may be rejected as surplusage, 

The statute of 1852, ch. 322, § 12, provides that ‘“* No person shall be al- 
lowed to be a common seller of any spirituous or intoxicating liquors, 
without being duly appointed and authorized.’’ A proviso to this section 
enacts, * That nothing in this act shall be construed to prevent the manu- 
facture or sale of cider for other purposes than that of a beverage ; or the 
sale and use of the fruit of the vine for the commemoration of the Lord's 
Supper.” In an indictment against the defendant fur being a common 
seller without due authority therefor, it was he/d, that it was not neces 
sary to negative in the indictment the exceptions in the proviso, they 
forming no part of the enacting clause of the statute. 


Tue defendant was indicted at the January term of the 
Municipal Court in the city of Boston, 1853, under the 
twelfth section of the “ Act concerning the manufacture 
and sale of spirituous or intoxicating liquors,” (statutes of 
1852, ch. 322, § 12,) which provides that ‘ No person shall 
be allowed to be a manufacturer of any spirituous or 
intoxicating liquors for sale, or a common seller thereof, 
without being duly authorized and appointed as aforesaid, 
(z. e. as provided in previous sections,) on pain of forfeiting, 
on the first conviction, one hundred dollars and the costs 
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of prosecution; and three several sales of spirituous or 
intoxicating liquors, either to different persons or to the 
same person shall be suflicient to constitute a violation of 
this section. ———— Provided, that nothing in this act 
shall be construed to prevent the manufacture or sale of 
cider for other purposes than that of a beverage; or the 
sale and use of the fruit of the vine for the commemoration 
of the Lord’s Supper.” 

The fourteenth section provides, that, when liquors are 
seized under the provision of that section, the owner or 
keeper shall be summoned before the magistrate by whose 
warrant they were seized, “and if he fail to appear, or 
unless he shall prove that said liquors are of foreign pro- 
duction, that they have been imported under the laws of 
the United States, and in accordance therewith, that they 
are contained in the original packages in which they were 
imported, &c., they shall be declared forfeited,” &c. 

The indictment was as follows:—‘“ The jurors for the 
Commonwealth of Massachusetts, on their oath present, 
that John Hart, of Boston, in said County of Suffolk, 
trader, on the second day of January, in the year of our 
Lord eighteen hundred and fifty-three, at Boston, aforesaid, 
in said County of Suffolk, and on divers other days and 
times, between the first day of December, in the year of 
our Lord eighteen hundred and fifty-two, and the day of 
the finding, presentment and filing of this indictment, 
there without any authority or license therefor, as required 
by law, and not being authorized or appointed so to do, by 
or under any of the provisions of the statutes, passed in the 
year eighteen hundred and fifty-two, entitled, ‘An Act 
concerning the manufacture and sale of spirituous or in- 
toxicating liquors,’ did presume to be, and said John Hart 
then and there was a common seller of wine, brandy, rum, 
and other spirituous and intoxicating liquors in and about 
a building then and there used by him as a shop, sales- 
room, and place of business; and did then and on said 
other days and times, there, without any license, appoint- 
ment or authority to sell such liquors for any purpose, 
commonly sell spirituous and intoxicating liquors to divers 
persons, more than three in number, to wit, to one Patrick 
Hickey, to one Thomas Murphy, and to divers other 
persons, whose persons and names to said jurors as yet are 
not known, against the peace of the Commonwealth, and 
contrary to the form, force, and effect of the statute in such 


case made and provided.” 
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At the trial of the indictment, the defendant was found 
guilty by the jury, and thereupon and before judgmeut, he 
assigned the following causes for arrest of judgmeut : 


First. Because said indictment is bad for duplicity. 

Second. Because there is no allegation of three several 
sales, as required by the statute to constitute a common 
seller. 

Third. Because there is no sufficient description of the 
persons to whom the sales were made. 

Fourth. Because it does not appear that the liquors sold 
were not imported in original packages. 

Fifth. Because there is no allegation that the liquors 
sold were not cider for other purposes than that of a 
beverage, or the fruit of the vine for the commemoration 
of the Lord’s Supper. 


The motion in arrest was overruled and exceptions were 
taken, and the case was carried to the Supreme Court, 
where the points were fully argued by Hon. John C. Park, 
District Attorney for the Commonwealth, and by Joseph 
H. Bradley, Esq., for the defendant. The opinion of the 
court was delivered in substance as follows, by 

Mercatr, J.— At the argument, the objection, that the 
indictment is bad for duplicity, was waived, 

The second objection is, that “ There is no allegation of 
three several sales, as required by the statute to constitute 
acommon seller.” It is argued for the defendant, that the 
sales alleged to have been made to Hickey, Murphy, and 
others, might have been made to them jointly, and not 
severally to each of them. 

Section twelve of the statute declares, that “Three several 
sales of spirituous or intoxicating liquors, either to different 
persons or to the same person, shall be suflicient to consti- 
tute a violation of this section.” But this is only a declara- 
tion of the number of sales that shall constitute a common 
seller, and that evidence of three several sales shall be 
sufficient to convict a party of the charge of being such 
seller. It does not, however, require that an indictment shall 
allege three several sales. It makes no provision concern- 
ing the form of an indictment against a common seller. 
The old forms, therefore, which were held sufficient to 
charge a party as a common seller, under former statutes, 
are sufficient for the same purpose, under this. And it has 
been decided that an indictment for this offence, under 











SO Recent American Decisions. 


those statutes, was suflicient, which set forth in the 
general words of the statutes —as this indictment does — 
that the defendant was a common seller, without being 
duly licensed, &c., and that additional allegations as to 
the particular sales, &c., were needless and might be 
treated as surplusage. Commonwealth v. Pray, (13 Pick. 
359.) ‘That decision, which has been repeatedly recog- 
nised and sauctioned, is decisive against the objection now 
under consideration; and we need not inquire whether 
three several sales are well alleged in this indictment. It 
was unuecessary to allege any particular sales at all; and 
whether they are well or ill alleged is immaterial, and 
the allegation may be rejected as surplusage. ‘The other 
allegations constitute a sufficient indictment. 

The third objection to the indictment is, ‘‘ That there is 
no suflicient description of the persons to whom the sales 
were made.”’ The reasons, on which the second objection 
is overruled, apply to this. The allegation of sales to any 
individual being needless, it is immaterial whether such 
allegation is suiliciently descriptive of the individuals or 
not. It is surplusage, and to be rejected as such. 

The fourth objection is, that it does not appear in the 
indictment, “that the liquors sold were not imported in 
origiual packages.” There is no legal pretence for this 
objection. All that is said in the statute, concerning the 
original packages in which liquors are imported, is in the 
fourteenth section, which provides that when liquors shall 
be seized, under the provisions of that section, they shall 
be declared forfeited and shall be destroyed, unless the 
owner or keeper can prove (among other things) that they 
are contained in the original packages in which they 
were imported. This provision has no reference to an 
indictment for selling liquor contrary to the statute. 

The last objection to the indictment is, that “There is no 
allegation that the liquors sold were not cider for other 
purposes than that of a beverage,” &c. 

The section, on which this indictment is framed, renders 
penal the offence of being a common seller of any spiritu- 
ous or intoxicating liquors, without being duly appointed 
or authorized. Then several provisions are made, as to 
the evidence that shall be suflicient to warrant a conviction 
of this offence, and as to including clerks, servants, &c. in 
the same indictment with the principal, and as to alleging 
two or more offences in the same complaint or indictment. 
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The section closes with a proviso, “ That nothing in this 
act shall be construed to prevent the manufacture or sale 
of cider for other purposes than that of a beverage,” Kc. 

This proviso extends to other sections besides that in 
which it is inserted, viz.: to all the sections which pro- 
hibit the manufacture, or the single sale of liquors. 

The rule of pleading a statute which contains an ex- 
ception, and on which the defendant’s counsel relies, is 
usually thus expressed : — “If there is an exception in the 
enacting clause, the party pleading must show that his 
adversary is not within the exception; but if there be an 
exception in a subsequent clause, or subsequent statute, 
that is matter of defence, and is to be shown by the other 
party.” The same rule is applied in pleading a private 
instrument of contract. “If such instrument contain in it, 
first, a general clause, and afterwards a separate and distinct 
clause, ‘which has the effect of taking out of the general 
clause something that would otherwise be included in it, a 
party, relying upon the general clause in pleading, may set 
out that clause only, without noticing the separate and 
distinct clause which operates as an exception; but if the 
exception itself be incorporated in the general clause, then 
the party relying on it must, in pleading, state it together 
with the exception.” Gould Pl. c. 4, § 20, 21; Npiers 
v. Parker, (1 'T. R. 141); Vavisour v. Ormond, (6 Barn. 
& Cres. 432.) The reason of this rule is obvious, and is 
simply this: —Unless an exception in the enacting or 
general, clause, in a statute or contract, is negatived on 
pleading the clause, no offence, or no cause of action 
appears in the indictment or declaration. ‘The case pro- 
vided for in the clause pleaded is not made out on the 
record. But when the exception or proviso is in a subse- 
quent substantive clause, the case provided for in the 
enacting clause may be fully stated, without negativing the 
subsequent exception or proviso. <A primd facie case is 
stated, and it is for the party, for whom matter of excuse 
is furnished by the*statute, to bring it forward in his 
defence. 

In Steel v. Smith, (1 B. & Ald. 194,) cited by the de- 
fendant’s counsel, Bayley, J., said: —‘“ Where there is an 
exception so incorporated with the enacting clause, that 
the one cannot be read without the other, then the excep- 
tion must be negatived.” Perhaps our statute concerning 
the observance of the Lord’s day, furnishes as plain an 
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example of this rule of pleading as can be found. (Rey. 
Stat. c. 50.) “No person shall do any manner of labor, 
business, or work, except only works of necessity or 
charity, on the Lord’s day ; and every person so offending 
shall be punished,” &c. Here the exception is in the 
enacting clause, and that clause cannot be read without 
reading the exception. In an indictment on this section, it 
is doubtless necessary to negative the exception, otherwise 
the case provided for is not made out. Labor or travelling 
merely, is not forbidden ; but unnecessary labor and trav- 
elling, and labor and travelling not required by charity. 
The absence of necessity and charity is a constituent part 
of the description of the acts prohibited ; precisely as if the 
statute had in totidem verbis prohibited unnecessary labor 
and travelling, and travelling and labor not demanded by 
charity. All the cases in which this rule of pleading has 
been applied are found, when examined accurately, to be 
just the same in principle. 

The word “exception” is not necessary, in order to 
constitute an exception within the rule. The words 
“unless,” “not being,” “other than,” and many others, 
have the same legal effect. Thus an English statute (8 & 
9 W. 3, c. 26, § 1; 7 Ann. c. 25,) makes it penal for any 
person ‘other than the persons employed in his Majesty’s 
mint’? to make or mend any instrument for coining. This 
exception must be negatived in an indictment. (1 East, 
P. C. 166, 167.) So under ch. 50 of Rev. Stat., inn- 
keepers are forbidden to entertain, on the Lord’s day, inhabi- 
tants of the town where the inns are kept, “not being 
lodgers” in the inns. This is an exception and must be 
negatived in an indictment. (2 Pick. 139.) 

None of these cases, nor any other in the books apply to 
this indictment, founded on stat. 1852, c. 322, § 12, which 
enacts that “No person shall be allowed to be a common 
seller of spirituous or intoxicating liquors, without being 
duly appointed or authorized, on pain of forfeiting,” &c. 
This is the enacting clause, which contains only one 
exception, viz.: persons duly appointed or authorized ; 
and this exception the indictment negatives. At the end 
of the section, in a subsequent clause, is a proviso, as to 
the sale of cider, &c. According to the principles already 
stated, and according to the precedents, this proviso is 
matter of defence to be shown by the defendant. Steel v. 
Smith, (1 B. & Ald. 94,) is not distinguishable from the 
case at bar. 
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There is a middle class of cases, viz., where the excep- 
tion is not in express terms introduced into the enacting 
clause, but only by reference to some subsequent clause, or 
some prior statute ; as when the words “except as herein- 
after mentioned,” or words of similar import are used. 
The rule in these cases is, that all circumstances of ex- 
emption and modification, whether applying to the offence 
or to the person, that are incorporated by reference with the 
enacting clause, must be distinctly negatived. Verba relata 
inesse videntur. And this rule is as applicable to private 
instruments of contract as to statutes. See 6 B. & Cres. 432, 
before cited. 

The first section of stat. 1852, c. 322, enacts that no 
person shall be allowed to sell any spirituous or intoxicat- 
ing liquors, ‘‘except as hereinafter provided.” The rule 
just mentioned is probably applicable to this section. 

But the present indictment is not on that section, but on 
the twelfth, which has no such reference to subsequent 
matter in the statute. It refers to the previous sections, 
but the exception in those sections, as to appointment and 
authority, is negatived in the indictment. 

It is among the elementary principles of pleading, 
(except in dilatory pleas, which are not favored,) that it is 
not necessary to allege matter which would come more 
properly from the other side; that is, it is not necessary to 
anticipate the adverse party’s answer, and forestall his 
defence or reply. It is only when the matter is such, that 
its affirmation or denial is essential to the apparent or 
prima facie right of the party pleading, that it must be 
aflirmed or denied by him in the first instance. 

The exceptions are overruled, and the case is to go back 
to the Municipal Court for further proceedings. 





Supreme Court of Vermont, Washington County, March 
Term, 1852. 


Jones Trow v. Vermont CENTRAL RaiLroap Co. 


Railroad Fences — Degrees of Negligence — Negligence of Plaintiff which 
will defeat Action — Right to allow Horses in Highway — Charge to Jury. 


It is the duty, by law, of the Vermont Central Railroad Company to erect 
and maintain such fences and cattle-guards upon their road as will pre- 
vent horses and other animals from passing them, —as held in Quimby 
v. Vermont Central Railroad Co. (23 Vt. 393.) 
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The degree of negligence, of which the corporation will be held guilty, in 
the omission to discharge this duty, will depend upon the locality of their 
road, and of the particular place, in respect to which the omission oceurs, 

The omission to ereet and maintain such fences and cattle-guards for a 
considerable distance, ata place so public and common, as that it may 
reasonably be expected that cattle and horses will stray upon the railroad 
track, is, in law, such a neglect of duty as will render the corporation 
liable for injuries arising solely from that cause. 

But it is the duty of the owner of cattle and horses, knowing the 
exposed situation of the railroad track, to exercise as much care and 
prudence in keeping hi8 property from exposure to injuries theretrom, as 
is required of the corporation in guarding against their commission ; and 
if, in such case, he permits his cattle, or horses, to run in the highway, 
knowing that there is no obstruction to their passing from thence upon 
the railroad track, he is guilty of the same degree of negligence as that 
with which the corporation are chargeable in permitting their railroad 
to remain thus exposed, 

When there has been mutual negligence on the part of the plaintiff and 
defendant, and the negligence of each was the proximate cause of the 
injury, no action can be sustained. 

So, where the negligence of the plaintiff is proximate, and that of the 
defendant remote, or consisting in some other matter than what occurred 
at the time of the injury, no action can be sustained. 

But where the negligence of the defendant is proximate, and that of the 
plaintiff remote, the action for the injury can well be sustained, though 
the plaintit! were not entirely without fault; so that, if there were neg- 
ligence on the part of the plaintiff, yet if, at the time when the injury 
was committed, it might have been avoided by the defendant by the ex- 
ercise of reasonable care and prudence, an action will lie for the injury. 

If the plaintiff were guilty of negligence, or even of positive wrong, in 2l- 
lowing his cattle, or horses, to run in the highway, from whence, through 
the want of a fence which it was the duty of the railroad corporation to 
maintain, they strayed upon the railroad track, the corporation are yet 
bound to the exercise of reasonable care and diligence in the use of their 
road, and management of the engine and train; and if, for want of that 
care, the injury arose, they are liable. 

Where it appeared that the defendants, a railroad corporation, were guilty 
of negligence in not erecting and maintaining suitable fences and cattle- 
guards upon the line of their road, and that the plaintiff had permitted 
his horse to run in the highway, which passed near such railroad, having 
knowledge that there was no fence, or cattle-guards, which would pre- 
vent the horse from passing from the highway to and upon the railroad 
track, and the horse did stray upon the track, and was killed by a loco- 
motive engine which was passing, and it appeared that the defendants 
were guilty of no negligence in the management of the train, or engine, 
when the injury arose, — it was held, that the plaintiff could not recover 
for such injury. 

The question of negligence is a mixed question of law and fact; and it 
is the duty of the Court specifically to instruct the jury, whether the 
facts, which the testimony tends to prove, will, if found by them to be 
true, constitute that negligence which will defeat the action. 


Trespass on the case for negligence of the defendants 
in not maintaining proper fences and cattle-guards upon 
their railroad, whereby the plaintiff's horse came upon the 
railroad track and was killed. Plea, the general issue; and 
trial by jury, March Term, 1852. Po.ann, J., presiding. 
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The plaintiff gave evidence tending to prove that the de- 
fendants’ railroad, for a distance of about seventy-five rods 
agaiust and near the “ Falls Village.” in Northfield, was 
wholly unfenced, aud that, at several places within that dis- 
tance, there was no obstruction to the passing of cattle and 
horses upon the railroad track ; that there was a highway 
crossing the railroad within that distance, and that there was 
no cattle-guard or obstruction placed there, to prevent ani- 
mals passing from the highway upon the railroad track ; that 
there were usually many cattle and horses in the highway, 
and in the unineclosed land near the railroad track, and that 
several accidents had occurred there; that in July, 1850, 
early in the morning, his horse was seen in the highway, 
near the railroad crossing above-mentioned, and, soon after, 
upon the track of the railroad north of the crossing, — 
where he was, when the defendants’ engine, with a train 
of cars, came along upon the railroad, going northerly ; 
and that the horse ran upon the track, before the engine, 
until he was overtaken by it and killed. No evidence was 
introduced to show any negligence in the manner of con- 
ducting the engine at the time the horse was killed. 

The defendants gave evidence, tending to prove that the 
plaintiff's horse had been several times previously in the 
highway, and that it was with the knowledge and assent 
of the plaintiff. 

The defendants requested the court to charge the jury, 
that if the plaintiffs horse, at the time of the injury, was 
in the highway with the knowledge and consent of the 
plaintiff, the plaintiff was guilty of “negligence, and could 
not recover in this action. But the court instructed the 
jury, that if the plaintiff's horse was in the highway by 
the permission of the plaintiff, yet if the location of the 
defendants’ road was such, that by reason of the want of 
fences and cattle-guards, it was rendered so unsafe and 
dangerous, as that the want of such fences and cattle- 
guards amouuted to gross and culpable neglect on the part 
of the defendants, and thereby the plaintiff's horse was 
killed, the defendants would be liable; but that, if the 
plaintiff and defendants were equally neglig zent, the plain- 
tiff could not recover. 

Verdict for plaintiff Exceptions by defendants. 

Peck §* Colby, for defendants. , 

F. V. Randall and F. F. Merrill, for plaintiff. 

The opinion of the court was delivered by 

VOL. VI. — NO. Il. — NEW SERIES. 8 





= 7 


f ries 
a 
4 
ny 
4 
! 
fe 
¢ 
iz 








86 Recent American Decisions. 


[soam, J.— The declaration in this case, in substance. 
states, that the defendants are the owners and occupiers of 
a certain railroad passing through “ Falls Village,” in the 
town of Northfield, and by the side of and across a public 
highway, leading through that village ; and that, being 
such owners and occupiers, it was their duty to construct 
and maintain fences by the side of their road, suitable to 
prevent cattle and other animals from passing upon the 
railroad track ; and also, for the same purpose, to erect and 
maintain suitable cattle-guards at all farm and road cross- 
ings. It is averred, that the defendants have neglected 
their duty in erecting fences by the side of their road, 
through that village, and in constructing such cattle-guards, 
and that, in consequence of this neglect, the plaintiff's horse 
was found upon the railroad track, and was so injured as 
to be rendered wholly worthless, by being run upon by an 
engine of the defendants, while in the use of their road. 

It is to be observed that the plaintiff has not, in his 
declaration, nor by evidence on the trial, attempted to 
charge the defendants with any neglect or want of care 
in conducting and managing the engine, at the time the 
injury was committed. We are therefore to assume, in 
this investigation, that the train was properly conducted, 
and that there was, in this respect, the exercise of that 
reasonable care and prudence on the part of the defendants 
and their agents, which the law requires, at the time the 
injury was committed. 

The case, on the part of the plaintiff, must therefore rest 
upon a duty, imposed by law upon the defendants, to erect 
and maintain such fences and cattle-guards upon their road 
as will prevent horses and other animals from passing 
thereon, and upon proof, that the injury was occasioned by 
a neglect on their part to perform that duty. 

That a duty of that character rests upon this corpora- 
tion must be considered as settled in this State by a de- 
cision of this court in the case of Quimby v. Verm. Central 
Railroad Co, (23 Vt. 393.) The court there held, “that 
the expense of fencing rests primarily upon the company,” 
and consequently can be taken into consideration by the 
commissioners in the assessment of damages; and when this 
duty exists, an action will lie for any injury arising solely 
from any neglect therein. Manifestly that duty becomes 
more or less imperative, and its performance required greate: 
or less sufliciency and care, depending upon the locality 


Pr ves <a 























Recent American Decisions. 87 
of the road and the place through which it passes. In 
places thickly settled, and where animals for domestic use 
and purposes are necessary, much greater diligence and 
care is required of a railroad corporation in the construction 
of their fences and guards than would be required in places 
thinly settled or remote from individual habitations, as the 
danger of injuries from such causes is proportionably dimin- 
ished. ‘That would be considered gross negligence in the 
one place which would not be so considered in the other. 

If, in this case, the injury arose solely from the neglect 
of the defendants to erect and maintain suitable fences and 
guards for the protection of animals, the charge of the 
court, so far as the defendants are concerned, is unobjec- 
tionable. ‘They have no reason to complain of the degree 
of diligence and care which the court required them to 
exercise. For, under the instructions given, they were 
held liable only in cases of gross neglect in making and 
maintaining such erections. If there were error in this, it 
was in favor of the defendants, and is that for which they 
have no cause for exception. The jury have found the 
defendants guilty of gross neglect in the performance of 
this duty; and although this neglect may not be consid- 
ered the proximate, but the remote, cause of the injury, 
their liability is a necessary consequence, unless there are 
some other facts existing in the ease otherwise affecting it. 

The duty of maintaining fences and erecting cattle- 
guards, for such purposes, is imposed upon the corporation, 
not only as a matter of safety in the use of their road and 
running their engines thereon, but also as a matter of 
security to the property of those living near and contiguous 
to the road. And this arises from the consideration, that 
they must know and reasonably expect, that, without such 
precautions, such injuries will naturally and frequently 
arise. And when, for the distance mentioned in this case, 
no precautions of that kind were used upon this road, and 
in a place so public and common, we think, as a matter of 
law, there was that neglect which will render the corpora- 
tion liable for injuries arising solely from that cause. 

The important question presented in this case arises 
upon the evidence introduced by the defendants, and the 
charge of the court thereon. The defendants introduced 
evidence showing, that the plaintiff's herse had been sev- 
eral times before in the highway, and with the knowledge 
and consent of the plaintiff. And the court were requested 
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to charge the jury, “ That if the plaintiff's horse, at the 
time of the injury, was in the highway with the knowl- 
edge and consent of the plaintiff, he could not recover.” 

As there was evidence in the case tending to prove that 
fact, and from which the jury could properly have made 
such inference, the defendants had a right to insist upon a 
charge of the court agreeable to the request ; and the neg- 
lect of the court so to charge the jury gives to the defend- 
ants the benefit of that fact, in this examination of the 
case, to the same extent as if found by the verdict of the 
jury. So that the investigation of this case leads to the 
inquiry, what effect is had upon the liability of the de- 
fendants by the fact, that the plaintiffs horse was permitted 
to run and remain upon the public highway, in a manner 
to be exposed to the dangers and injuries arising from the 
defendants’ use of the road? 

It is very evident, that if the defendants are chargeable 
with gross or any other degree of neglect, from their want 
of proper care in making and constructing their fences 
and cattle-guards, arising from the consideration that they 
must have known and expected that such casualties and 
injuries would arise, the plaintiff is chargeable at least with 
the same degree of neglect, in permitting his horse to run 
upon the highway, knowing of his exposure and liability 
to injuries of this character ; and it is as reasonable to 
charge the plaintiff with the knowledge and expectation 
that such injuries would arise, as the defendants, and also 
to require of the plaintiff the exercise of as muc h care and 
prudence in keeping his property from such exposure to 
such jnjuries, as is required of the corporation in guarding 
against their commission. From the facts, therefore, in the 

case, the plaintiff was as much in fault and as equally charge- 

able with neglect, as the defendants; and in each case 
their negligence was the remote cause of the injury, and 
equally contributed to that result. 

This is as favorable a view of the case as can be taken 
on the part of the plaintiff; for in reality the difheulty 
in the case, on his part, is increased from the cousideration, 
that his horse was upon the highway without right. Chan- 
cellor Kent (3 Kent, 536) says, “That the public have no 
rights in a public highway, but a right of way, or passage ; 
and if cattle are placed in a public highway for the purpose 
of grazing, and escape into an adjoining close, the owner of 
the cattle cannot avail himself of the insufficiency of the 
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fences in excuse of the trespass.” And this provision is 
enforced by statute in this State, (Comp. St., 519, § 16.) 
In England the so piacing cattle for grazing ‘would be a 
trespass, and an action of trespass would be sustained by 
the adjoining proprietors ; Lade v. Shepherd, (2 Str. 1004); 
Stevens v. Whistler, (11 East, 51); and such have been 
the decisions, in repeated instances, in this country ; (16 
Mass. 33; 1 Conn. 103: L N. H. 16; 1 Cow. 238; 7 
Barb. Sup. Ct. R. 298; 2 Smith’s Lead. Cas. 176, 184. ) 
This leads our investigation to the question, whether an 
action can be sustained, when the negligence of the plain- 
tiff and the defendant has mutually co-operated in producing 
the injury, for which the action is brought. On this ques- 
tion the following rules will be found established by the 
authorities. When there has been mutual negligence, and 
the negligence of each party was the proximate cause of 
the injury, no action whatever can be sustained. In the 
use of the words “ proximate cause” is meant negligence 
occurring at the time the injury happened. In such case 
no action can be sustained by either, for the reason, “ that, 
as there can be no apportionment of damages, there ¢ can be 
no recovery.”” So, where the negligence of the plaintiff is 
proximate, and that of the defendant remote, or consisting 
in some other matter than what occurred at the time of the 
injury, in such case no action ean be sustained, for the 
reason, that the immediate cause was the act of the plain- 
tiff himself. Under this rule falls that class of cases, where 
the injury arose from the want of ordinary or proper care 
on the part of the plaintiff at the time of its commission. 
These principles are sustained by J/ill v. Warren, (2 
Stark. R. 377; 7 Met. 274; 12 Ib. 415; 5 Hill, 282; 
6 Ib. 592); Williams v. Holland, (6 C. & P. 23.) On 
the other hand, when the negligence of the defendants is 
proximate, and that of the plaintiff remote, the action can 
then well be sustained, although the plaintiff j is not entirely 
without fault. This seems to be now settled in England 
and this country. Therefore, if there be negligence on the 
part of the plaintiff, yet if, at the time when the injury 
was committed, it might have been avoided by the defend- 
ant, in the exercise of reasonable care and prudence, an 
action will lie for the injury. So in this ease, if the plain- 
tif were guilty of negligence, or even of positive wrong, 
in placing his horse in the road, the defendants were bound 
to the exercise of reasonable care and diligence in the use 
se ' 
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of their road and management of the engine and train; 
and if, for want of that care, the injury arose, they are 
liable. 

Such was the case of Davis v. Mann, (10 M.& W. 548,) 
where one unlawfully left his fettered donkey in the high- 
way, and it was killed, by the negligence and carelessness 
of the defendant in the management of his horses and 
wagon. Lord Abinger “held, that he might recover, 
though the animal was improperly there.” In that case 
the plaintiff was guilty of a wrong in putting his donkey 
in the highway, and of negligence in permitting him to 
remain there ; but it would probably be considered remote, 
as the injury arose more directly from another cause. But 
the neglect of the defendant was proximate, as it occurred 
when the injury was committed; and as it might have 
been avoided by the exercise of reasonable care and pru- 
dence, he was held liable. In the case of T'he Mayor of 
Colchester v. Brooke, (53 E. C. L. 376; 1 Smith’s Lead. 
Cas. 312.) it was held, that a person was not justified in 
running his vessel upon a bed of oysters, improperly placed 
in the channel of a navigable river, and which created a 
public nuisance. The wrong and negligence of the plain- 
tiff, in placing and permitting that deposit to remain in that 
situation, did not justify the injury committed by the de- 
fendant, when it could have been avoided by the exercise 
of reasonable diligence and care. And this rule is sustained 
in the following cases. Dimis v. Petley, (69 EK. C. L. 
282): 1 Man. & Gr. 568; 4 Bing. 628; 1 Ad. & EL, N.S., 
30; 3M. & W. 244; 11 East, 60; 1 Scott, N.C. 392; 
9C. & P. 613. 

These principles have an important application to the } 
case under consideration. ‘The negligence, which caused 
the injury in this case, cannot strictly be said to be proxi- 
mate in either of the parties, but is remote, in both cases. 
It was remote on the part of the corporation ; for it is found 
in the case, that there was no negligence on their part in 
the management of the train, or engine, when the injury 
arose, —but the neglect existed in not having previously 
made their fences and cattle-guards. It was also remote on 
the part of the plaintiff, in permitting his horse to remain 
in the highway, exposed to such injury, after it first came 
to his knowledge. The injury arose from the combined 
result of both causes. If either of the parties had done 
their duty, and conformed to the requirements of the law, 
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the injury would not have been sustained. In such case 
no action can be sustained by either of the parties, —no 
more than in the case, where their mutual negligence is 
the proximate cause of the injury; for the same reason 
exists in the one case that exists in the other. From the 
nature of the case there can be no apportionment of dam- 
ages, and no rule can be laid hold of, that settles what one 
shall pay more than the other. The rule is generally given 
in the authorities, that in cases of mutual neglect, where 
it is of the same character and degree, no action can be 
sustained. This principle has uniformly been sustained in 
this State, for injuries arising from negligence on the high- 
ways. Noyes v. Morristown, (1 Verm. “353) ; Briggs v. 
Guilford, (8 Ib. 264); Allen v. Hancock, (16 Ib. 230.) 
And that the rule is the same in relation to the use of rail- 
roads as to highways, has been directly held in Beers v. 
The Housatonic Railroad Co. (19 Conn. 567.) 

Upon the facts in this case, the court charged the jury, 
“That if the plaintiffs horse was in the highway by the 
permission of the plaintiff, yet if the location of the de- 
fendants’ road was such, that by reason of the want of 
fences and cattle-guards, it was rendered so unsafe and 
dangerous, as that the want of such fences and cattle- 
guards amounted to gross and culpable neglect on the part 
of the defendants, and thereby the plaitiffs horse was 
killed, the defendants would be liable ; but that, if the 
plaintiff and defendants were equally negligent, the plain- 
tiff could not recover.” ‘The diiliculty, under this charge, 
arises from the want of more specific instructions as to the 
negligence of the plaintiff, and what would constitute such 
negligence. Simply to say, that, if both the parties are 
equally negligent, the action cannot be sustained, leaves 
the whole subject of investigation too indefinite and gen- 
eral. The question of negligence is a mixed question of 
law and fact, upon which it was the duty of the court 
specifically to instruct the jury. Where facts in the case 
are admitted, or where there is testimony tenditig to prove 
facts, it is the duty of the court, particularly when re- 
quested, to instruct the jury, whether those facts, if they 
find them to be true, constitute that negligence, which will 
defeat the action. 

So in this case, as there was testimony proving that the 
plaintiff's horse was in the highway with his knowledge 
and consent, and had previously so been, the defendants 
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had a right to request, and it was the duty of the court to 
charge the jury specifically, and as a matter of law, that 
that fact, if true, was that degree of negligence on his 
part, which rendered the case one of mutual negligence ; 
and if from that mutual negligence the injury arese, that 
the action could not be sustained. For the want of this 
we think there was error, and that the judgment of the 
County Court must be reversed. 





Circuit Court of the United States, District of Maine, 
April Term, 1853. 


THe Bric Ann C. Pratt. 


Under the 34th admiralty rule, the underwriter, who has accepted an aban- 
donment, which divests the original claimant of all interest, may be 
admitted to intervene and become the dominus litis, in a suit ta rem. 

A bottomry bond given tor a larger sum than was advanced, for the pur- 
pose of deceiving the underwriter on the vessel, is void. 

Such a bond cannot be allowed to stand as security for the sum actually 
advanced. 

Bottomry is a peculiar contract, differing essentially from a loan with secu- 
rity, and Is inconsistent with the existence of the len implied by the marine 
law to secure advances to a master ina foreign port to make necessary 
repairs. 

When the express contract of bottomry is void for fraud, no recovery can 
be had upon the footing of an implied contract and lien. 


Tis was an appeal from a decree of the District Court 
in a cause of bottomry. The brig Ann C, Pratt sailed 
from Frankfort, in the State of Maine, Nov. 7, 1850, com- 
manded and owned by Leonard B. Pratt, on a voyage to 
the Western Islands, and thence to such other port or ports 
as the master should determine to visit. She arrived at 
‘Terceira on the 29th of November, having encountered 
severe gales, and been obliged to throw over a part of her 
deck-load. She sailed thence for St. Michael, and arrived 
in sight of that island on the 3lst of December, but owing 
to gales of wind and thick squally weather, was unable to 
come to anchor until the Llth of January ; and from that 
day she lay in an open roadstead until the 13th of January, 
when, the master being on shore with the ship’s papers, 
she was struck by a heavy squall, parted her cables and all 
her other fasts, and was driven to sea with no anchor on 
board. Richard R. Airey, the mate, took the command, 
and determined to run for St. Thomas, whither the master 
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had, before the disaster, concluded to go from St. Michael. 
The propriety of this determination was questioned by the 
claimant, and much of the evidence bears on this question. 
The brig arrived at St. Thomas on the 6th of February ; 
a survey was called, and pretty extensive repairs were or- 
dered by the surveyors. Money to make these repairs was 
advanced by the libellant, and a bottomry bend taken, 
signed by Airey. Other facts necessary to the determina- 
tion of the case are stated in the opinion of the court. 

Curtis, J. — There is a preliminary question in this case 
which must be first disposed of. On the return of the 
process in the court below, Leonard B. Pratt appeared and 
claimed the brig as sole owner. In that capacity he was 
admitted by the court, contested the action upon answer 
and proofs, appealed from the decree, and entered his appeal 
in this court. After the appeal had been claimed, an aban- 
donment which he had previously made of the brig to 
[the company that] had underwritten a policy of in- 
surance on her, was accepted by the underwriter, who 
appealed to the court by petition, on the fourth day of the 
term at which the appeal was entered, setting forth these 
facts, and praying for leave to intervene. The question is, 
whether at this stage of the cause this can be allowed. 
The thirty-fourth admiralty rule of the Supreme Court 
regulates the exercise of the right of intervention by third 
persons, in some cases, where that right exists “according to 
the course of admiralty proceedings ;” but it does not deter- 
mine in what cases third persons are entitled thus to be 
heard. The forty-third rule does declare, as well as regu- 
late, the exercise of the right of intervening, pro interesse 
suo, but it extends only to an interest in any proceeds in 
the registry ; and in my judgment has no application to 
a case where the third person seeks to come in as sole 
owner of the res and contest the suit. 

In the absence of any direct authority, it would seem to 
be quite clear, that a court of admiralty, no more than a 
court of equity, would take notice of mere voluntary assign- 
ments of the subject in dispute, made pendente lite by the 
respondent. It cannot suffer its proceedings thus to be 
incumbered or affected. It is clear also, that when there 
is a change of ownership by operation of law, as in case 
of death, the same objection does not exist, and that it 
would be in conformity with its practice to admit the rep- 
resentative to appear. By a rule of the Supreme Court, 
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passed in 1821, such a case is specially provided for in 
that court. It does not extend to the Circuit or District 
Court, but is of importance, as showing the propriety of 
admitting a representative in an appellate court. It must 
be observed, however, that it is only as a representative, as 
having become clothed with the rights of the original 
claimant by succession, that the third person is admitted. 
Now the case before me does not belong to either of these 
classes of cases. It is not an assignment by operation of 
law, nor is ita mere voluntary assignment pendente Lite. 
The policy was underwritten, the disaster occurred, and 
the right of abandonment existed, in point of law, before 
the suit was begun. The inchoate right of the assured to 
recover as for a constructive total loss, could only be per- 
fected by making an abandonment, and when duly made 
and accepted, it relates back to the time of the disaster, 
and clothes the underwriter with all rights which at that 
time belonged to the owner. 

[ do not consider an abandonment, made to perfect the 
previously existing rights of the insured, as resting on the 
same ground as a voluntary assignment; nor that the legal 
operation of such a transfer should be treated by the ad- 
miralty as similar to a sale pendente lite. I can perceive 
no particular inconvenience in allowing the underwriter to 
intervene and be admitted a party to the suit, as having 
succeeded to the rights of the original claimant, and that 
thereupon the appeal would be heard as in other cases. 

But this isacase in which the underwriter claims to 
have sueceeded to all the rights of the original claimant in 
the subject proceeded against, and that the latter is conse- 
quently completely divested of all interest, and should be 
of all control over the suit, as in case of death or bank- 
ruptey ; and if admitted, he must be dominus Lifis. 

The thirty-fourth rule seems well enough adapted to 
such cases. Unless this construction be put upon it, I 
perceive no provision even for the death of a party, after 
an appeal to this court, and as this court does not possess 
power to remit an admiralty cause to the District Court, 
and there is no rule expressly providing for a supplemental 
libel to be filed here, some rule to prevent the abatement 
of suits is needful; and I shall hold this thirty-fourth rule 
to be applicable to all such cases. The order which was 
entered at a former day, de bene esse, may therefore 
stand. 
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Having disposed of this preliminary question, I proceed 
to cousider the merits of this case. There are some points 
in the case which are too clear to require me to pause upon 
them. ‘That the mate succeeded to the command, in the 
emergency which occurred, there can be no doubt. The 
presumption is, that he was a person of competent skill and 
ability to discharge his duties; and if he was, and fairly 
exercised his judgment and discretion, all interested were 
bound by his acts. Upon these points I perceive nothing 
in the evidence which would impeach his conduct. ‘There 
is a difference of opinion among the experts, but it is far 
from satisfying my mind that the respondents can avail 
themselves of the determination of the mate to carry the 
vessel to St. Thomas, as a defence to this bond. I deem 
it unnecessary to detail the evidence bearing on this part 
of the case. 

It is equally clear, that the mate, as temporary master, 
had the power, in a fit case of necessity, to take up a loan 
on bottomry ; and that the lender, in such a case, is not 
held to see to any thing more than an apparent necessity 
for the repairs. The authority of the mate, as temporary 
master, is essential to enable him to give such a bond, 
Like other agencies, he who seeks to acquire a right 
through a bond thus executed, must see to it that the per- 
son assuming to act as master, is rightfully master. But if 
he be master, it does not impose any new duty of diligence 
upon the lender, that he became such by reason of a casu- 
alty in the course of the voyage. When the owners ap- 
point the mate, they are supposed to contemplate such 
casualties, and to agree that the mate shall exercise all the 
needful powers of master in case they occur; and third 
persons may rightfully treat with him as master, when he 
has thus become such. The Nennesley Castle, and The 
Rubicon, (3 Hagg. 8, 9); The Alexander, (1 Dods. 280.) 

The real difliculty of the case begins when we have 
advanced beyond these questions and reached the bond 
itself. 

The amount actually lent by the libellants was $3877.25. 
The bottomry bond was given in the sum of $4591.42. 
Two sets of accounts and vouchers were made out, the one 
corresponding with the truth of the case, the other with 
the fictitious amount of the bottomry bond, and both sets 
were sent to the father of Captain Pratt, accompanied by 
letters of advice from the libellant and Airey, informing 
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him that the bond was given for this larger sum, and the 
false account aud vouchers sent, to enable the owner to 
make a claim therefor on the underwriters upon the vessel. 
A bill ot exchange for the true sum was drawn by Airey 
at the same time the bond was given. 

The frankness with which this scheme is explained to 
the father of Captain Pratt, by a mercantile house appa- 
rently of good standing, may induce the belief that such 
practices are not infrequent; but if so, they are not there- 
fore the less reprehensible, nor is it the less necessary that 
they should be looked at in their true light, and visited 
with their just consequences, when they appear in a court 
of justice. This is a fraudulent bond, and the court will 
not lend its aid to enforce it. Even if the third person on 
whom it was designed to impose had sustained no confi- 
dential relation to either of the parties to this transaction, 
still the bond would be void. The jus ¢ertii is entitled to 
protection from actual fraud; and the protection is given 
by refusing relief to either party to the fraudulent arrange- 
ment, vot on account of any merit of his opponent, but 
for the sake of public morals, and of the right of the party 
sought to be defrauded. ‘This doctrine has been applied in 
humerous cases, even at the common law. ‘Thus, a secret 
promise to pay to one creditor more than the composition 
paid to others for signing the deed, (Leicester v. Rose, 
1 Kast, 372; Wells v. Girling, 1 Brod. & Bing. 447,) or 
to procure signatures to a petition for the discharge of an 
insolvent, (Payne v. Eden, 3 Caine, R. 213; Case v. Ger- 
rish, 15 Pick. 349,) or to prevent fair competition at an 
auction sale, or a sale on execution, (Doolen v. Ward, 
6 Johu. 194; Gardner v. Morse, 25 Maine, R. 140,) or a 
promise to give more for goods than the price a friend, 
who had been prevailed on to buy them for the defendant, 
had paid, (Jackson v. Duchaire, 3'T. R. 551; Pedcock v. 
Bishop, 3 B. & C. 605,) —are all void at law, though both 
parties before the court participated, and the fraud was 
directed against a third person. 

But in this case, the underwriters had a relation to the 
vessel and to Airey at the time this bond was given. A 
disaster had occurred, calling for repairs. If their amount 
should prove to be suflicient to justify an abandonment, 
and it should be duly made, or made and accepted, it would 
relate back by operation of law to the time of the disaster, 
and from that time Airey would be the agent of the under- 
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writers. This has actually happened, and in the posture 
in which the case now stands before the court, Airey, 
when he gave this bond, acted for account of whom it 
might concern; and it has turned out to concern the un- 
derwriters. 

I have no hesitation in pronouncing the bond to be void 
for fraud. 

Nor ean the bond be suffered to stand as security even 
for the sum actually advanced. [ adopt the language of 
Kent, J.. in Nauds v. Codwise, (A John. R. 598.) as ex- 
pressing the trne rule —“T presume there is no instance 
to be met with of any reimbursement or indemnity atforded 
by a Court of Chaneery to a particeps criminis in a case 
of positive fraud. In Nimith v. Loader, (Pree. in Ch. 80,) 
the party advaneing money to an agent under a combina- 
tion with him te cheat the principal, lost his whole security 
from the prineipal for the money actually advanced to lis 
agent. It is fit and proper this result should take place, 
as a contrary course might afford countenance to frand, by 
giving ita partial effect.” This is the settled rule in Courts 
of Chaneery. (Bates v. Graves, 2 Ves. Jr. 2943 Attorney- 
General v. Vigors, 8 Ves. 283; Boyd v. Dunlop, 1 John. 
Ch. 482) and it is as fit and applicable “in a Court of Ad- 
miralty, which administers equity in maritime affairs. 

One other question remains. Can the lbellant be al- 
lowed to sustain the suit, upon the footing of a lien upon 
the vessel. under the general maritime law of Europe and 
Ameriva, for the sum actually advanced by him for repairs 
and supplies ? 

The original libel is ina cause of bottomry, and propounds 
the bottemry bond, and seeks to recover upou it the whole 
principal sum, together with the marine interest, at the 
rate of ten per cent., stipulated for in the boud. The 
answer contested the validity of the bond, as being frau- 
dulent. By an amendment, allowed to be filed at the 
hearing in the District Court, an article was iitroduced, 
propounding a claim for the true amount advanced, together 
With the maritime interest, and upou this article the court 
below declared that a lien existed in favor of the libellant, 
by operation of the general admiralty law, and decreed ac- 
cordingly. The claimant appealed. 

That such a len would have attached upon this vessel, 
by operation of law, if no bottomry coutract had been 
made, isclear. But two very grave questions arise, Whether 

VOL. Vi. — NO. 11. — NEW SERIES. 9 


Be = nd em oan ee Y 


i. 
| 
a 
i 
y 
PL 
Mh 
ia 











98 Recent American Decisions. 


the contract for a bottomry loan, followed by the execution 
of the bottomry bond, and the institution of a suit to en- 
force it, are consistent with the existence of that lien, by 
operation of law; aud whether the bond being pronounced 
to be fraudulent, the court will aid the lender to recover 
what, indepe sndent of the fraud, would justly have be- 
longed to him? 

In considering the first of these questions, I must take it 
to be true, that the lien created by the maritime law, may 
be, and is, waived by the creditor by any act, or contract, 
which is inconsistent with an intention to receive or retain 
that lien. ‘The cases of The Nestor, (1 Sumner, 73,) and 
The Chusan, (2 Story, 455,) were discussed and decided 
upon an admission of the correctness of this position, 
which is supported by Ramsey v. Allegre, (12 Wheat. 
611,) and The William, (2 Hagg. 136.) The inquiry 
Whether what was actually done in this case, is consistent 
with an intention to obtain, or hold the lien, which the law 
maritime creates in favor of the lender of money to the 
master, for making necessary repairs in a foreign port? 

The original libel states that the master, being in want 
of money, and having no other adequate means of procur- 
ing the same, borrowed of the libellant the sum of $4,591.42, 
upon the bottomry and hypothecation of the said brig, her 
tackle and apparel, and said sum was accordingly advanced 
and paid by the libellant, at the rate of ten per cent. pre- 
mium for the maritime risk, and that in fulfilment of the 
agreement of bottomry, the master executed the bond. 
Airey testified that he made an agreement with the libel- 
lant, not in writing, to furnish funds to repair the brig, and 
to give hima bottomry bond on the vessel, to secure the 
payment of what he might advance. “He was not wil- 
ling to furnish the funds, unless I would do as we talked.” 
So that, in point of fact, the libellant was unwilling to deal 
upon any other footing, than that of a contract of bottom- 
ry, and both parties, from the begiuning, contracted solely 
with reference to such a bond. Now this is a contract of 
a peculiar character, distinguishable by very marked char- 
acteristics, from an ordinary loan. Pothier, (Contrat a la 
Grosse, n. 6,) says, “It differs from all other contracts, it 
forms a particular species by itself.’ Boulay-Paty, in his 
notes to Emerigon on Bottomry, (vol. 2, p. 417, ch. 1, § 2.) 
uses the following emphatic language: ‘“ It is neither a sale 
nor a partnership, nor a loan, properly speaking, nor insur- 
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ance, nor a compound of different contracts, undique colla- 
tis membris, — but it is a contract having a specific name, 
—un contrat nominé, — and a character peculiar to itself.” 
And Emerigon, in the text, (ch. 1, § 4,) has an elaborate dis- 
sertation on “ The difference between the contract of bottom- 
ry, of loan, of partnership and insurance ;” and he points 
out five distinct particulars in which a contract of this kind 
differs from a loan, the most important of which are, the 
risk taken by the lender, and the preminm paid for that 
risk. To a certain extent, the same view of this contract 
is taken in the ease of The Allus, (2 Hagg. 51.) 

Indeed, so important is the difference between the con- 
tract of bottomry and a simple loan, that it has generally 
been deemed essential that it should be contracted for at the 
outset, and before the advances were made, (as it was im this 
case,) to support a bond when actnally given. The Virgin, 
(8S Pet. 538); The Augusta, (1 Dods. 283); The Hebe, (2 
Wm. Rob. 146); The Wave, (4 Bug. Law and Ky. Rep. 
589. ) 

This being so, it seems to me impossible to maintain 
that the parties intended that a lien by operation of law 
should exist, for the security of a simple loan, to make re- 
pairs in this case. 

One method of determining whether both the implied 
lien and the express hypothecation, by way of bottomry, 
can be intended to exist together, is to consider that the 
first has for its object to secure the repayment of a loan of 
money, which is absolutely to be repaid, either upon de- 
mand, or at a stipulated time, and for which the master 
may pledge the security of the vessel, the owners and him- 
self; while a loan on bottomry does not oblige the owner 
personally, is to be repaid only on condition of surviving 
the perils which the lender assumes, and constitutes, as the 
Writers on maritime law have so emphatically declared, an 
obligation of a distinet and peeuliar kind. It is true that 
in both cases liens exist; but the one is implied by law, 
the other is created by the act of the master; the one is 
security for a debt of the owners and the master, the other 
isaright to receive a sum of money out of the thing at 
risk, in case it should survive the perils, the hazard of 
Which is assumed by the lender; the one is merely a col- 
lateral security for a simple loan; the other is a transaction 
standing quite by itself, not capable of being analyzed into 
a loan and a mortgage to secure it, and a contract of insur- 
ance, and another of partnership, wedique collatis membris, 
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but simply a contract of bottomry, unlike all of them, and 
resembling nothing, and being consistent with nothing, but 
itself, : 
There is one analogy derived from Courts of Chancery, 
which is entitled to some consideration. It is the case of a 
purchaser, who has taken a mortgage on the estate sold, to 
secure the purchase-money. It will be seen at once how 
far short of the case now before me this is; for there, both 
the equitable lien implied by law, and the security created 
by act of parties, operate to secure one and the same con- 
tract to pay the purchase-money. Yet it has been, and 
still is, the subject of grave doubt, whether the implied 
lien can stand with a mortgage. FYsh v. Howland, 
(1 Paige, Ch. R. 20); Little v. Brown, (2 Leigh, 53); 
Boos v. wing, (17 Ohio, 500); Manly v. Nlasson, (21 
Vt. R. 275); Metealf’s Yelv. 66, n. And it is settled, that 
any act of the parties, showing an intention not to rely on 
the implied hen, prevents its operation. Gilman v. Brown, 
(4 Wheat. 255.) Having entered into a contract, in its 
nature and ineidents wholly distinet from a simple loan, 
secured by a lien implied by law, the maxim, expressum 
facit cessare tacitum, applies. In my judgment, he who 
loans money on bottomry makes a contract which is to be 
followed out through all its remedies as such, and when it 
proves to be voidable for fraud, and is avoided, he cannot 
treat it as a simple loan, secured by a maritime lien, and 
thus charge it on the property which he failed to obtain a 
right to, by the only contract which was made. In aeccord- 
ance with this, is the eighteenth Rule of Practice in the 
Admiralty, prescribed by the Supreme Court. “In all suits 
on bottomry bonds, properly so called, the suit shall be cx 
rem only, against the property hypothecated, or the pro- 
ceeds of the property in whosesoever hands the same may 
be found, unless the master has, without authority, given 
the bottomry bond, or by his fraud or misconduct has 
avoided the same, or has subtracted the property, &c., in 
which latter cases the suit may be tn personam against 
the wrong-doer.” L apprehend that this points to the only 
remedy which the lender has, when the bond is void for 
the fraud of the master, and the lender has not participated 
in that fraud. If he has participated, it is at least question- 
able, whether the court would exert itself actively, to give 
him a remedy for his actual advances, even if a maritime 
lien was implied by law. If the bond itself, which cre- 
ated an express lien, cannot be allowed to stand as security 


























Recent American Decisions. 101 


for the money advanced, can he, by changing merely the 
form of his remedy, recover on a lien implied by law ? 

I know of no precedent for this, and analogous cases 
may be found, which are inconsistent with it. Thas, if a 
policy of insurance be void for frand of the insured, the 
law will not allow the premium to be recovered back, 
though, in the — of fraud, it implies a promise to re- 
pay it. Schwartz v. U.N. Ins. Co., (3 Marsh, C.C. 170); 
Feise v. Parkinson, r Tanat. 639); Tyler v. Home and 
Chapman v. Frazer, (Marshall on Ins. 661); Waters v. 
Allen, (5 Hill, 421.) In point of principle, Lam of opinion 
that the frand is an answer to the substance of the claim 
for a restoration of the money advanced, and that it is not 
material through what forms of remedy the recovery is 
sought. 

But it is not necessary to go to this extent in this 
It is enough, that the bond being fraudulent, eannot be 
enforeed, and that in point of fact no such loan, as raises 
an implied hen, was made. 

The result is, that the libel must be dismissed, with 
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New York Superior Court, General Term, February, 
1853. 
3efore Camprett, Boswortn and Emmett, Justices. 
Patrick Carroui v. THe N. York anp N. [Haven Ratiroap Co.! 
Railroad Accident — Collision -— Negligence. 

A passenger injured by two trains of cars, running in opposite directions, 
coming in collision, is entitled to recover, although at the time of the 
collision in an apartment of the baggage ear, if lawfully there ; notwith- 
standing he knew the position to be much more dangerous, in the event 
of such a collision, than a seat in the passenger-ear, and that too, though 
the result may demonstrate that he would not lave been injured if he 
had been in a passenger car, 

In that ease his imprudence or want of care does not contribute to cause the 
accident, Which oceasioned the injury. 

A passenger in selecting his seat, if lawfully in the one selected, owes no 
duty toa railroad company requiring him to select one with a view to 
diminish the hazards that may attend an act of gross negligence on the 
part of their agents in the running of the trains; vor does any indiscre- 
tion in selecting it, exonerate the company from liability for injuries 
resulting from a collision, caused by the gross negligence of their agents. 

If a collision thus occurs, a passenger who is injured by it may recover, if, 
as between him and the company, it was lawful for him to be where he 
was at the time of the collision, as his being there did not tend directly 
or remotely to produce the act or occurrence which caused the injury. 


1 J1N. ¥. Legal Obs. 144, (May, 1853.) 
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He had not failed to perform any duty owing by him to the comp any, and, 
as between lim and it, he was not guilty of any negligence. 

Tuts action was tried before Justice Camppe iu. It appear- 
ed on the trial that a notice was generally kept poets dup in 
the baggage cars, prohibiting passengers from “riding in 
that portion of any baggage car which is used for storing 
and distributing baggage,” but there was no evidence that 
such a notice was posted in the baggage car of this train. 

No such notices were posted as are = ided for by Ses- 
sion laws of 1850, Chap. 140, § 46, p. 234, 

The other facts of the case sufliciently appear in the 
opinion of the court. 

James T. Brady and Alexander Hamilton, Jr., argued 
the following points, on behalf of the Railroad Company, 
the appellants : 

I. The plaintiff did not pay for his passage, but was car- 
ried gratuitously. The defendants are not therefore re- 
sponsible for the injury to him, unless occasioned by their 
gross neglect. 

If. The answer admits, and the proofs show, that the 
plaintiff! was not in the proper place for passengers. He 
was in the baggage car. If he had not been, he would 
not have been ‘injured. The facts as to this not being in 
dispute, the law declares that the plaintiff was not free from 
fault, and he cannot therefore recover. 

Ill. The excuse for the plaintiff being in the baggage 
car, set up in the answer, if proved, does not change the 
aspect of the case. 

(a) The mere fact of riding in the baggage car amounted 
to an assumption by the plaintiff of any danger or respousi- 
bility arising from that position. 

(4) No conductor has a right to permit a passenger to 
ride in a baggage car; and if he does, his act does not bind 
his principal. 

(«) The plaintiff must be presumed to have known that, 
in giving any such permission, the conductor would exceed 
his authority, just as muchas if he had permitted the plain- 
tiff to ride on the engine. 

(d) A passenger on a railroad train has power, and is 
bound to take reasonable care, to insure his own safety. If 
there be a seat in the passenger cars, he is bound to go 
there; and if he place himself in a dangerous position, he 
must bear the consequences; and this is true, whether he 
expose himself to danger with or without the consent of 
the conductor. 
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. The plaintiff, especially asa brakeman on a railroad, 
hi a notic e th: it he endangered his sate ty, from the position 
he occupied, and also the notice aflixed in the baggage ear. 
Having this notice, and yet exposing himself to injury, he 
has no claim for damages. 

V. If the jury believe that the plaintiff, by riding in the 
baggage car, increased the risk of injury to himself, and 
this was negligence which contributed to the injury plain- 
tif suffered, he cannot recover, although he had no agency 
whatever in producing the collision. 

VI. That the notice given in evidence, put up in the 
baggage car, must be taken to mean that a passenger should 
not ride in any part of a baggage car which the company 
used, though only occasionally, for stowing or distributing 
baggage. 

VIL. That affixing the notice in one place in the baggage 
ear was suflicient; and it is wholly unimportant whether 
the plaintiff did or did not see it, if it was in a couspicuous 
place. 

VILL. That if the jury believe that, by riding in the 
baggage car, the plaintiff was guilty of negligence which 
coutributed to his injury, then the defendants are entitled 
to a verdict, although the conductor may have acquiesced 
in or conse nite -d to pl: until’s riding in such ear. 

IX. The fact appearing, from the testimony in the ease, 
that no passenger was injured in the passenger cars, while 
the persons in the baggage car were either killed or injured, 
establishes that plaintiff’s being there did contribute to his 
injury. 

H. Morrison, Jr., argued the following points in behalf 
of the plaintiff, the respondent : 

I. The answer admits, and the evidence, as well as the 
admission of the defendants on the trial, shows that the 
defendants, by their gross carelessness in running their train 
of cars out of time and against another of their trains, on 
a single track, injured the plaintiff. 

II. There is no evidence in the case that the plaintiff 
was in the baggage car at the time of the collision. All 
the defendants claim as to this, is, that he was in the post- 
oflice, which was an apartment separate from the baggage 
car. 

III. If he were in the baggage car, he was not there in 
violation of any notice of the defendants, pursuant to Rail- 
road Act of 1850. 
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IV. If the plaintiff were on the baggage car, and not 
there in violation of any of the notices of the defendants, 
or of the law, the defendants were not entitled to have his 
honor, the Judge, charge the jury as required as to any of 
the eight points presented by them. 

V. The instructions of his honor the Judge to the jury, 
“ When an injury oceurs, if both parties are guilty of neg- 
ligence, the plaintiff cannot recover; the law cannot 
measure degrees of negligence; the negligence of the 
plaintiff, however, must concur directly, not remotely, in 
producing the accident or injury ;”’ were correct, and stated 
with a careful precision and nicety, exactly applicable to 
the case in point. 

Raisin v. Mitchell and others, (A Carr. & Payne, 613) ; 
ridge Vv. The Grand Junction Railway Co. (3 Mees. & 
Wels. R. 245); see Opinion of Park, B., 248; Smith 
Pelah, (2 Strange, R. 264); Bird v. Holbrook, (1 Moore 
& Payne, 607); Hive agt. Augler, (6 Wharton, 336) ; 
Marriott v. Staule Y, (1 Mann. & Grang. 569); 2 Ste p hens, 
N. P. 1016, Am. ed. of 1844; Clay v. Wood, (5 Esp. 44) 
Wayde v. Lady Carr, (2 Dow. & Ry. 555); Chaplin \ 
Haws and others, (5 Carr. & Payne, 255); Boss v. Litton, 
(5 Ib. 407.) 

By the Court, Bosworrn, J. — The plaintiff was injured 
by two trains runuing in opposite directions coming in col- 
lision. Both trains belonged to the defendants, and were 
controlled by their ageuts. The collision resulted from 
their gross negligence. The plaintiff was, at the time of 
the collision, in the post-oflice apartment of the baggage 
ear. It was a much more dangerous location, on the hap- 
pening of such a collision as took place, than a seat in the 
passenger cars, and he knew this fact. The conductor 
acquiesced in his riding in the baggage car: he was, there- 
fore, lawfully in that ear; that is, he was nota trespasser 
by being there. His being there did not tend directly or 
indirectly to produce the collision which injured him. If 
he had been in either of the passenger cars, the collision 
would have taken place; but if he had been in a passenger 
ear, he would not have been injured, unless the collision 
had been productive of consequences to him not suffered 

by any one in a passenger car. 

The collision was not caused, directly or indirectly, 
immediately or remotely, by his bei ‘ing in the baggage car; 
but the injury to himself resulted from the fact that he was 
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in that car when it occurred, and he knew when he took 
his seat in it, that if a collision took place between that and 
another train running in the opposite direction, the position 
was one of much more danger than a seat in either passen- 
ger ear. 

Was that a negligence on his part contributing to produce 
the injury within the meaning of the rule, that * Whenever 
it appears that the plaintiffs negligence or wrongful act had 
a material effect in producing the injury, or contributed 
toward it, he is not entitled to recover”! No care on the 
part of the plaintiff could have prevented the collision; no 
vigilance, on his part, after there were any grounds for 
apprehending a collision, could have saved him from injury. 
The collision, therefore, was wholly without any fault or 
negligence on his part, aud by the collision he was in- 
jured, 

It was the duty of the defendants to employ the most 
scrupulous care and attention, to prevent a collision of 
their trains running in opposite directions. The plaintiff 
was under no obligation to the defendants to select a 
location, with a view to avoid the possible consequences of 
their neglect of that duty. A neglect of that duty would 
be generally regarded as imminently perilous -to all the 
passengers on board. Whatever may be believed to be 
the relative safety, under such circumstances, of those 
occupying the passenger car, probably but very few, if 
any, would take a passage in a train which they knew it 
was morally certain would come in collision with one 
going, at the usual sunning speed, in an opposite. di- 
rection. 

The defendants, at the time of the collision, were not in 
the lawful exercise of their rights. It was their duty, at 
all events, to so run their trains that such a collision should 
not occur. Where an injury is inflicted on a passenger 
directly and solely by sueh a collision, if the notices 
specified in Chap. 140, § 46 of the Session Laws of 1850, 
p. 234, are not at the time posted up as preseribed by that 
act, the injured party may recover, even though he be in 
the baggage car, if there with the knowledge and without 
objection from the conductor. The fact that there was 
accommodation for him in the passenger cars will not ex- 
empt them from liability in such a case, though the actual 
results of the collision may demonstrate that, on that 
particular occasion, he would not have been injured if 
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he had been, at the time of the collision, in the passenger 
cars. 

The defendants’ counsel requested the court to charge 
the jury, “If they believed that the plaintiff, by riding in 
the baggage car, increased the risk of injury to himself, 
and this was negligence which contributed to the injury 
the plaintiff suffered, he cannot recover, although he had no 
agency whatever in producing the collision.” 

The Judge refused to instruct the jury in these terms, 
but charged them that 

“The plaintiff here did not contribute to produce the 
collision itself, and there was not, therefore, such negli- 
gence on his part as will defeat the action. 

“Tf the plaintiff was there with the assent of the con- 
ductor, notwithstanding the notice, he was not in fault, 
unless he was guilty of negligence which concurred directly 
in producing the injury. 

“Where an injury occurs, if both parties are guilty of 
negligence, the plaintiff cannot recover. ‘The law cannot 
measure degrees of negligence. The negligence of the 
plaintiff, however, must concur directly, not remotely, 
producing the accident or injury.” 

The difference between the charge as made, and as it 
Was requested that it should be m: ide, is this: 

The latter assumes that the defendants, in case of a 
collision occurring from their gross neglect, are not liable 
for injuries occasioned to a passenger riding in the baggage 
ear, thongh occasioned by reason of that car being entirely 
demolished, if the result demonstrates that he would not 
have been injured if seated in a passenger car. 

Whiereas the charge declares the rule to be, that in such 
a case the defendants are liable if the injured person was 
in that ear with the assent of the conductor, unless guilty, 
while there, of some negligence which concurred directly 
in producing the injury. 

lor instance, if the plaintiff was there with the assent of 
the conductor, he was where, as between him and the 
defendants, he had a lawful right to be, and if, in conse- 
quence of the collision, the baggage car was not itself 
destroyed, but some of the baggage in it was thrown by 
the collision from the spot where it had been placed, and 
came in contact with him so as to injure him, the rule that 
the defendant was guilty of a negligence which contributed 
directly to his own injury might apply, on the ground that 
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he kuowingly and voluntarily selected a place of unusual 
danger, and the fact of his eecupying it coucurred direetly 
in producing the injury. 

I do not perceive why it may not, with equal force, be 
answered, that if he had not been in that car, he would not 
have been injured; and that the gross negligence of the 
defendants would have caused him no damage if he had 
been in the car provided for passengers, and in which a 
proper precaution required him to be seated. 

It seems to me that if the defendants are to be held 
liable in such a case, it must be on the broad grounds, that 
if a collision of their trains occurs from their gross neglect, 
by which a passenger is injured, they cannot be exempted 
from the cousequences, on the ground that he was know- 
ingly in a place more di uigerous to his safety in the event 
of such an oecurreuce than a seat in the passenger cars, if 
he was lawfully in the place where he was injured; that 
the defendants are under an obligation to so run their 
trains that those going in opposite directions shall not 
come in collision; that it is gross negligence in their 
oflicers and agents not so to run them; that a passenger 
is under no obligation to take any extra care with the sole 
view of preventing or mitigating consequences that may 
result from such a gross neglect of duty on their part. 

But for this gross neglect, there would have been no 
collision and no jury. The only answer the defendants 
can make is, our gross negligence would not have injured 
you if you had been in a car set apart for passengers, 
which, as was well known, was much the safest place of 
the two, in the event of our running two trains into each 
other. The injured party may properly reply, | owed no 
duty to you requiring me to guard against or to anticipate 
the possibility such an act on your part, the non- 
performance of which can exonerate you from liability to 
compensate for injuries caused by such an act. 

In Munger Tonawanda R. R. Co., (4 Coms. 349,) 
the plaintiff failed to recover damages sustained in conse- 
quence of his oxen being run over by the defendants’ cars, 
on the ground that the oxen, having strayed on the track, 
were the re without right, and, as to the defendants, unlaw- 
fully. The law imposed on them no duty to guard against 
an injury to others which could arise only from their own 
wrong, and which they were not bound to anticipate with 
a view to prevent the consequences of its possible occur- 
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rence. In that case, as will be observed on considering it, 
the fault or negligence of the plaintif contributed to pro- 
duce the collision or aef which caused the injary. I 
apprehend that a careful consideration of all the cases on 
which the defendants’ counsel rely, iu support of the rule 
for which they contend, will show that it is accurately 
expressed by saying that one party cannot recover from 
another damages for an injury, when his own negligence 
or wroug contributed to bring about the act or occurrence 
which directly caused the injury; and that, if his own 
negligence or wrong did not contribute to produce the 
act which caused the injury, the party doing the act is 
liable. 

In Blyih v. Topham, (Cro. Jac. 158.) the plaintiff's 
mare, straying into a common in which the defendant had 
dug a pit, fell into it and was killed. It was fhield that the 
plaintitf could not recover. The plaiutitf had vo right in 
the common; it was his own wrong that the beast was 
there. She was unlawfully there, and his wrong con- 
tributed to the act which caused the injury, viz., her 
failing into the pit. 

In Bush v. Brainard, (1 Cowen, 78,) the plaintiff's 
cow, in the night-time, went to an open shed, on unen- 
closed woodland belonging to the defendant, and drank 
some maple syrup which the defendant had left there. 
This caused her death. The court held that, the plaintif 
having no right to permit his eattle to go at large, his own 
fault or negligence contributed to produce the act which 
caused the injury, and, therefore, he could not recover. 

In Sarck v. Blackburn, (A C. & P. 297.) brought to 
recover damages for being bittea by a dog of the defendant, 
which was, at the time, “chained ina yard in rear of the 
defendant’s house, near one of the passng res pend ing to it, 
and through which the plaintiff was walking when the dog 
bit him, Tindal, C. J., instructed the jury that “The 
question will tern upon the poiut whether there was a 
justifiable right to be on the spot. 

“If a man puts a dog in a garden. walled all round, and 
a wrong-doer goes into the garden, and is bitten, he cannot 
complain in a court of justice of that which is brought 
upon him by his own act. Undoubtedly, a man has a 
right to keep a fierce dog for the protection of his property ; 
but he has no right to put the dog iu such a situation, in 
the way of access to his house, that a person innocently 
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coming for a lawful purpose may be injured by it. I think 
he has no right to place a dog so near to the door of his 
house that any person coming to ask for money, or on 
other business, might be bitten.” 

A board was placed on the palings, on which was 
painted, in letters three inches in length, “Beware of the 
Dog!” 

The court further charged, “It does not appear to me 
that this notice is sufficient so as to bar the action, if the 
plaintiff had any right at all to be on the spot, for it seems 
that he was not able to read.” 

In Blackman v. Simmons, (3 Carr. & P. 138,) the plain- 
tiff sued to recover damages for injuries inflicted by a 
vicious bull owned by the defendant. 

Best, J., in his charge to the jury, said: “It appears 
that this bull was not sufficiently secured. If the plaintiff 
had gone where he had no right to go, that might have 
been an answer to the action; but the fact is not so. The 
plaintiff had a right to be where he was.” The defendant 
was held liable. 

In Howland v. Vincent, (10 Met. 371,) the plaintiff, in 
the night-time, went outside of the line of the street, and 
fell into an excavation dug by the defendant on his own 
land. The plaintiff was held to be in fault for being 
where he had no strict right to be, and as the defendant 
had only done what it was lawful for him to do, the plain- 
tiff failed to recover. 

In Cook v. The Champ. Trans. Co., (1 Denio, 91, 100, 
101,) brought to recover for buildings destroyed by 
being set on fire by sparks and cinders escaping from the 
smoke-pipe of a boat owned by defendants, the defendants 
insisted in bar of the action that the injury done was 
attributable, in part, to the negligence of the plaintiffs “ in 
voluntarily placing their property in an exposed position, 
and therefore the law would afford them no redress.”’ 
(p. 99.) 

The court, after discussing the principle and the conse- 
quences of upholding it, observed that we must at last 
“eome to the conclusion that, while a person confines 
himself to a lawful employment on his own premises, his 
position, however injudicious and imprudent it may be, is 
not, therefore, wrongful; and that his want of due care or 
judgment in its selection, can never amount to negligence 
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so as thereby to deprive him of redress for wrongs done to 
him by others.” (p. 101.) 

Negligence is a violation of the obligation which enjoins 
care and caution in what we do. But this duty is relative, 
and where it has no existence between particular parties, 
there can be no such thing as negligence in the legal sense 
of the term. A man is under no obligation to be cautions 
and circumspect towards a wrong-doer. (5 Denio, 266-7.) 

A proper application of the principles of these cases, as 
well as of others relating to the same subject, leaves the 
plaintifi’s right to recover free from all reasonable doubt. 

He took a seat in the post-office apartment of the 
baggage car. The position was injudiciously chosen, and 
may be assumed to have been known to him to have been 
afar more dangerous one than a seat in a passenger car. 
But he took it with the assent of the conductor. He was 
not there as a trespasser, or wrongfully, as between him 
and the defendants. So far as all questions involved in 
the decision of this action are concerned, he was lawfully 
there. His being there was not such negligence, in the 
legal sense of the term, as exonerates the defendants from 
the consequences of injuring him by such culpable negli- 
gence as consists in running two trains of their. cars so 
violently into each other as to entirely demolish the car in 
which he was sitting. 

On such a state of facts, the defendants are not at liberty 
to urge that the plaintiff was voluntarily in an unnecessarily 
exposed position. The injury was caused directly and 
wholly by the gross negligence of the defendants. The 
plaintiff was lawfully in the place he occupied, was passive, 
did nothing, and was incapable of doing anything. 

While in this position, the defendants, by gross negli- 
gence, imminently dangerous to the lives of all the passen- 
gers in the train, caused him severe injuries. He was 
under no obligation to them to be more prudent and 
careful than he was, in contemplation of there possibly 
being such highly culpable conduct on their part as would, 
in all probability, endanger his life if he remained where 
he was, and his personal safety on any part of the train. 

Skinner v. London, Brighton and South Coast R. R. 
Co., (2 L & Eq. R. 360); Felder v. Louisville, §c., R. R. 
Co., (2 MeMull, 8. C. R. 404); Mayn, &c. v. Brooke, (7 
Ad. & Ellis, N. 8. 377-378.) 

We all concur in the opinion that no error was com- 
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mitted to the prejudice of the defendants, either in refusing 
to charge as requested, or in the charge as made; and that 
the judgment appealed from must be affirmed, with costs. 





HAiscellanecous Entelligence. 


Tue Lecistation of MassacuUSETTS AT THE LAST SESSION OF THE 
Lecistature. — By the kindness of the Editor of Messrs. Dutton & 
Wentworth’s early and accurate edition of the laws of the Jast session of 
the Legislature, we are enabled to note the changes made in our statute 
law, so far as they affect our system of jurisprudence, or the general in- 
terests of the Commonwealth. We will mention the principal acts in 
their chronological order. Chapter 5 provides, that when lands lying 
contiguous and in different counties, suffer damage by reason of the laying 
out and maintaining a highway or railroad over them, the county com- 
missioners of either county may estimate the damages, upon the applica- 
tion of the owner, and those that are first applied to shall have exclusive 
jurisdiction of the whole subject-matter of such application, and in case of 
appeal, the jury shall be summoned from the county in which the com- 
missioners reside. 

Chapter 23 gives the Supreme Court power, at any time after it has 
granted any decree of divorce, to make, upon proper petition or process 
therefor, any decree respecting alimony, or other provision for the mainte- 
nance of the wife, or for the benefit of the children of the parties as the court 
might have made in the original suit, and such decree may be altered and re- 
vised from time to time, and costs may be awarded to either party. Chapter 
349 allows any judge of the Supreme Court, in cases of divorce @ vincule tor 
desertion, to grant permission to the guilty party, upon petition filed at the 
time of granting the divorce, or subsequently, to marry again. 

Chapter 31 permits the Judge of Probate upon petition for the adoption 
of a child, to appoint, when the child has no known parent or next of kin, 
and no legal guardian, a guardian ad /item, to act as the next friend of 
the child, under the provisions of the Act of 1851, chap. 324. So also 
(chap. 402) when a parent is insane, the proceedings are the same as when 
he is dead, and a guardian ad litem may be appointed. 

Chapter 69 makes it unlawful for any sheriff to do any official act, by 
himself or his deputy, until his bond is duly filed. Chapter 90 places 
actions that have been carried to the Supreme Court and thence remanded 
to the Common Pleas, in their original place and precedence on the docket 
of the Common Pieas. Chapter 116 adds another to the multitude of 
amendments and additions to the insolvent laws. Hereafter, at the request 
of any creditor in writing, the commissioner shall require a satisfactory 
bond of the assignee, and, upon his failing to give such bond in not more 
than ten days after notice to that effect has reached him, he may be 
removed. 

Chapter 156 attempts a remedy for an admitted abuse. It prevents the 
transaction of business under unauthorized names. A company name can- 
not be continued under the names of the former parties, unless by their 
consent, or that of their legal representatives, in writing, and the Supreme 
Court may restrain such use by injunction. 
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Chapter 253 provides that an illegitimate child, if acknowledged by the 
father, shall be considered as legitimate, if his parents afterwards inter- 
marry. Chapter 257 enacts that on petition for partition, the Probate 
Court may appoint a guardian for persons not in being, and they shall then 
be bound by the partition. Chapter 410 makes any partition of real estate 
valid, notwithstanding it is under a lease, the rights of the lessee being 
preserved ; also when one tenant in common is trustee or attorney of a 
cotenant. 

Chapter 269 proposes a remedy for a difficulty experienced in conse- 
quence of the increased jurisdiction of justices of the peace. Its pro- 
visions are, that executions issued by justices of the peace or justice's 
court, fur more than twenty dollars’ damages, may run against lands of the 
debtor, like executions from the Common Pleas, and to be levied in the 
same way. But no attachment of lands or tenements on mesne process 
upon a writ returnable before a justice of the peace, or Police Court, is 
authorized by this act. 

Chapter 316 defines the commencement of suits in equity for the re- 
demption of mortgages of real estate, to be the service of the writ in 
which the bill is inserted, if the writ or a copy thereof is deposited within 
three days from such service in the clerk's office to which the writ is re- 
turnable ; otherwise, the depositing of the writ as above shall be the com- 
mencement of the suit. 

Chapter 369 amends the practice as to the costs of the clerk. It allows 
him a term fee of forty cents in each case, in full for all charges except 
the entry fee, and for copies. Chapter 371 is an act giving equitable reme- 
dies in suits at law. 

The common law liability, in certain respects, of innkeepers, as settled 
by our courts, is subverted by chap. 405. Innkeepers hereafter are not 
to be liable for losses sustained by their guests, of money (except what is 
necessary for travelling expenses,) jewelry or other property, with the 
exception of wearing apparel or personal baggage, unless such articles 
are delivered to the innkeeper, his agents or servants, for safe custody, or 
upon notice to him, his agents or servants, of the possession thereof, and 
an offer to deliver the same for such safe custody. In case of losses by 
fire or overwhelming force, innkeepers shall be answerable only for ordinary 
care, and in all cases they may show negligence of a guest or non-com- 
pliance with reasonable regulations, if brought to his notice. 

Chapter 414 enacts, that if, by the gross negligence, carelessness, or 
unfitness of the servants or agents of a railroad corporation, or by the 
negligence or carelessness of the corporation, the life of any one, not a 
passenger or employee of such corporation, and not being on the railroad 
contrary to law, and the reasonable regulations of the corporation, and 
being in the exercise of due care and diligence, such corporation shal] be 
liable to a fine of not less than $500 nor more than $5000, recoverable by 
indictment, prosecuted within one year from the injury causing the death, 
for the benefit of the family or heirs of the deceased. And any person 
wrongly or knowingly standing or walking upon any railroad track, may 
be fined not less than $5 nor more than $50. 

By chapter 418, gross negligence or neglect of common carriers of 
persons, whether by railway, steamboat, or other public conveyance, is 
punishable by fine not exceeding $5000, or imprisonment in the county 
jail for not more than three years. 

The legislation in relation to crimes was considerable. The 27th chapter 
punishes gambling during the time of, or within twelve hours of any cattle 
show or muster, or within one mile thereof, by a fine not exceeding $20, 
and permits the offender caught in the act, to be detained not exceeding 
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twenty-four hours by any civil officer, until a complaint is made and a war- 
rant issued thereon. 

Chapter 184, enacts that any one who knowingly buys, receives, or aids 
in the concealment of embezzled property, shall be pumshed by imprison- 
ment in the State Prison not more than five, or in the county jail not more 
than two years, or by a fine not exceeding $500. In case of a second 
conviction therefor, or of conviction of three distinct acts of that kind at 
the same term of the court, the offender shall be adjudged a common 
receiver of stolen and embezzled goods, and shall be punished by imprison- 
ment in the State Prison not more than ten years. 

Chapter 194 provides that any one who shall make or mend, or begin to 


make or mend, or knowingly have in his profession any implement of 


burglary, with the intent to use or employ, or allow the same to be used 
or employed for burglarious purposes, may be imprisoned in the State 
Prison not more than ten years, or in the county jail or house of correction 
not more than three years, or be fined not over $1000, 

Chapter 196 gives the several police courts concurrent jurisdiction with 
the Court of Common Pleas in all cases of assault and battery, unless 
ihey are made with intent to commit some other offence, or with a weapon 
dangerous to life, or where life is endangered, or the person assaulted is 
maimed. Such assaults may be punished by a fine not exceeding $30, or im- 
prisonment in the county jail or house of correction not exceeding six monthis. 

Chapter 256 amends the act of 1852, ch. 274, concerning persons under 
sentence of death. ‘That act provided that a person convicted of a crime 
punishable with death when sentenced to suffer such punishment, should 
also at the same time be sentenced to hard labor in the State Prison until 
the punishment of death should be inflicted, which could not be dene until 
a year from the day the sentence of death was passed. The execution 
was to be done by the sheriff of the county in which the trial was had, by 
virtue of an executive warrant to that effect. The statute did not provide 
where the execution should take place ; nor did it authorize the removal 
of the prisoner from the State Prison to the county where the trial was 
had. There was then this dilemma; if execution was to be done in the 


State Prison, it would be out of the county of all sheriffs, except that of 


the sheriff of Middlesex; if in the county where the trial was had, no 
authority was given to transport the prisoner thither. ‘The difficulty is 
cured by the new statute, which enacts that a person sentenced to suffer 
death, shall be also sentenced to imprisonment or to hard labor and 
imprisonment, in the county jail or house of correction, in the county 
where the conviction is had, until the punishment of death is inflicted. 
Chapter 375 repeals all laws imposing additional] sentences on convicts 
previously sentenced to the State Prison in this or any other State. 
Chapter 376 punishes the fraudulently obtaining the payment, or any 


obligation for the payment of any premium for insurance, by a fine of 


not over $1000, or by imprisonment fur not exceeding six months for each 
offence. 

Chapter 392 prohibits banks from issuing, loaning, or receiving bills or 
any fractional part of a dollar, and imposes a penalty of $100 for each 
offence. Individuals are prohibited from receiving or circulating such 
bills, under a penalty of $25 for each offence. 

Chapter 394 punishes by imprisonment in the county jail not over one 
year, Or by a fine not exceeding $400, the fraudulent adulteration for the 
purposes of sale of any drug or medicine, or the sale thereof, knowing the 
same to be adulterated, and the adulterated drugs shall be forfeited and 
destroyed under the direction of the court. 

Chapter 399 legalizes the possession and use of cards, billiards, bowls, 

10* 


ene 


~ a Potaete 2 


' 
a 
y 
if 
i 
ae 
; > i’ 
be 





tees ae ~- - . 


4 





114 Miscellaneous Intelligence. 





quoits and other like implements for amusement merely, and not for 
gaming purposes. 

Chapter 412 increases the punishment of the offence of obtaining money 
by threats. ‘The offence is now punishable by imprisonment in the State 
Prison not exceeding fifteen years, or in the house of correction not 
exceeding ten years, or by a fine of not over $5000, or by both fine and 
Imprisonment, 

Chapters 179 and 413 relate solely to Suffolk county, and work excel- 
lent changes in certain respects. ‘The former chapter authorizes difierent 
justices ot the Police Court to hold different sessions at the same time for 
the trial of criminal cases; and provides that the Justices’ Court shall be 
held weekly. Lach term commences on Saturday, and may be continued 
by adjournment until the next Saturday if necessary. The latter chapter 
transiers the powers of justice of t'e peace and of the quorum in said 
county, for the relief of poor debtors, and the approval of sureties on bail 
bonds, to the justices of the Police Court, any one of whom shall exercise 
the same powers and receive the same fees, as are now exercised and 
receivable in relation to said matters, by any two of the said justices of the 
peace and quorum. 

‘The laws in relation to alien passengers, to pauper convicts, &c., have 
been changed, and by chapter 193, forty-eight State scholarships are 
established ** to aid in educating and training young men for the office of 
principal teachers in the high schvols of the Commonwealth.’’ This last act 
is of great importance; is a new act of legislation, and deserves a more 
parucular notice than we can give in this abstract of the legislation of the 
session. 

Tue Kane (Exrrapition) Case.— We gave last year an account of 
this case, from what transpired at the hearings before the commiussivners 
aud the judges. It has at last reached a termination, and some important 
principles have been settled thereby. ‘The decision of Judge Nelson is too 
long tor insertion entire, and we give the substance only of his opinion. 
It was delivered in the latter part of April. 

** Jt will be recollected that the prisoner was originally apprehended 
under a warrant issued by Commissioner Bridgham, under the treaty, on 
the application of Mr. Barelay, the British Consul at the port of New 
York, oa the 18th of June, 1852, upon a charge of assault upon James 
Balte, in Ireland, with intent to murder; and that, upon hearing the 
allegations and proofs, the commissiover on the 29th June following, tound 
him guilty of the charge, and directed that he be detained in custody, in 
pursuance of the provisions of the treaty, to abide the order of the Presi- 
deut of the United States; that thereupon, on the Ist day of July, a writ 
of habeas corpus was sued out by the prisoner, returnable before the 
United States Circuit Court for the suuthern district of New York, the 
Hon. Samuel R. Betts, district judge presiding, upon an alleged illegal 
detentiun under the warrant of the commissioner ; and that, upon a return 
to the writ by the marshal, and of the proceedings that had taken place 
befure the commissioner, the court, after consideration, held them to be 
Jegal and valid, and, on the 9th of the same month, dismissed the writ, 
and remanded the prisoner to the custudy of the marshal, under the previ- 
ous order of commitment by the commissioner; and that, on the 17th 
July following, the proceedings having been forwarded to the proper 
department at Washington, the acting Secretary of State issued his 
warrant, directing that the prisoner be surrendered and delivered up to 
Mr. Barclay, her Britannic Majesty’s consul. At this stage of the pro- 
ceedings an application was made befure me, at chambers, for a writ of 
habeas corpus, \o bring up the prisoner upon an alleged illegal detention 
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and imprisonment, which I refused until the whole of the proceedings that 
had taken place before the commissioner and Circuit Court were laid 
before me. ‘These were subsequently furnished, and, upon a full and 
careful examination, | became satisfied that the commissioner possessed no 
jurisdiction over the case, and that the proceedings in other respects were 
irregular, and not warranted by law. But instead of discharging the 
prisoner, differing in opinion as I did from my brother in the Cireuit 
Court, and deeming some of the questions involved of sufficient magnitude 
and public interest to justify the submission of them to the highest judicial 
tribunal in the government, I adjourned the case to the next term of the 
Supreme Court of the United States, in conformity with the established 
practice in the King’s Bench in England in similar cases. That court, 
afier argument and due consideration, and for reasons which were satis- 
factory te me, distinguished the adjournment of the case from chambers to 
the term, from a similar proceeding in the King’s Bench, on account of 
the limited jurisdiction of the Supreme Court in respect to original pro- 
ceedings, their powers being mainly appellate, and consequently dismissed 
the adjourned case for want of jurisdiction. ‘The case, however, was 
presented to that court in another form, by the prisoner applying to it 
directly for a writ of habeas corpus, the application accompanied with the 
proceedings that had taken place before the commissioner and Judge Betts 
in the Cireuit Court. But the questions involved failed to meet a judicial 
determination on that application, in consequence of a serious diversity of 
opinion among the members of the court, a majority of my brethren not 
concurring in the interpretation to be given to the treaty and act of 
Congress passed in pursuance thereof, nor in respect to the jurisdiction of 
the commissioner under whose order the prisoner had been committed for 
the purpose of the surrender to the British authorities. ‘The application 
was consequently denied, and an order entered dismissing the petitions. 
The case before me, together with the questions involved on the return of 
the Marshal to the wnt of haleas corpus, which were adjourned to the 
Supreme Court, having been dismissed for want of jurisdiction, or rather 
not having been entertained for want of it, necessarily remained for a 
final hearing at chambers, as the prisoner was in custody under the 
authority of that writ, and must continue in such custody until discharged, 
or remanded for the purpose of being dealt with as directed by the former 
commitment. ‘The hearing, upon the return, was adjourned accordingly 
to the first Monday of this month; and the counsel on both sides, being 
advised thereof, have appeared and submitted their arguments upon the 
several questions arising in the case.” 

After recapitulating the argument of counsel, and arguing the question 
at great length, he concluded as follows: 

** We think, therefore, the requisition should have been made, in the 
first instance, upon the Executive, and his authority obtained, in order to 
warrant the interposition of the judiciary; and further that the commis- 
sioner, before whom the applieation was made, possessed no jurisdiction 
of the case, not being an officer within the treaty or any act of Congress 
passed in pursuance thereof; and that the evidence in the case upon which 
the offence was found, was incompetent, and hence did not warrant the 
finding of the magistrate. ‘The proof, in all cases under a treaty of extra- 
dition, should be, not only competent, but full and satisfactory, that the 
offence had been committed by the fugitive in the foreign jurisdiction ; 
sufficiently so to warraut a conviction, in the judgment of the magistrate, 
of the offence with which he is charged, if sitting upon the final trial and 
hearing of the case. No magistrate should order a surrender short of 
such proof. ‘The result is, that the prisoner is entitled to be discharged 
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from imprisonment under the warrant or order of the commissioner, and, 
consequently, from arrest or confinement under the warrant issued by the 
acting Secretary of State, in pursuance thereef. But, as the discharge is 
in consequence of illegality in the proceedings under the treaty, and as the 
question of surrender is one of which I can entertain jurisdiction, | am 
ready to hear any further evidence on behalf of the application which the 
representative of the British government may see fit to present.” 

After the reading of the opinion, in compliance with the intimation 
contained in the closing paragraph, Mr. Jordan, counsel for the British 
government, arose and stated that he would be glad to offer further 
evidence in the case, and he thought he should be able to show con- 
clusively that the prisoner (who was present in court) was guilty of the 
charge made against him. He should not, however, offer any evidence 
of a previous application to the Executive. The judge remarked, that 
according to the decision he had given, that would be a necessary pre- 
requisite to any further proceeding before the judiciary. 

Mr. Busteed, (one of the counsel] for the prisoner,) here arose, and 
stated that a new warrant had just been put into the hands of the marshal 
for the arrest of Kane. He moved, in ease the warrant should be 
executed, for a writ of habeas corpus, to bring the prisoner up imme- 
diately. 

Mr. O'Connor, in behalf of the marshal, stated, that as he understood the 
decision, this new warrant was in direct conflict with it; for although the 
warrant did not recite upon its face whether a previous application had 
been made to the executive or not, yet it was well known that no such 
application had been made; and he should therefore advise the marshal 
(who had asked his counsel) not to serve it. The judge said the marshal 
would be safe in following his advice. 

Mr. Jordan said that he had no feeling in relation to the matter; he 
only desired that the case might take such a direction as would enable it 
to be brought before the Supréme Court for decision. It was important 
that there should be a decision which would furnish a guide for similar 
cases in the future. Judge Nelson replied that he felt its importance as 
much as any one, and had done all in his power to bring the case before 
that court; but as they had refused to acknowledge their jurisdiction, and 
as the case had been a long time pending, he did not feel authorized to 
hold the prisoner longer in custody, and he should therefure direct his 
discharge. ‘There were some manifestations of applause in the court, at 
this decision, and the prisoner was immediately hurried out of the room 
by his friends, who, on reaching the Park, gave vent to their feelings by 
vociferous cheers. 


DanieL Wester as A Jurist. —Of the multitude of tributes to the 
memory of Mr. Webster, one of the most interesting to lawyers is the 
address to the members of the Law School at Cambridge, by Professor 
Parker, who, as is well known, was formerly Chief Justice of the Supreme 
Court of New Hampshire. The subject is ‘* Daniel Webster as a Jurist,” 
and we cannot better illustrate the author’s method than by giving full 
extracts : — 

‘* The duty which I have assumed does not require me to speak, except in 
general terms, of the events of Mr. Webster’s early years. His character 
as a jurist dates no farther back than his entrance into the office of Mr. 
Thompson, immediately after his graduation in 1801. 

But it may be stated, and it should be stated, as a word of encouragement 
to the hopes of the student, and to dissipate some of the fears which may 
beset him, that there seems to have been nothing in Mr. Webster’s boyhood 
essentially differing from that of many other of the young men of the coun- 
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try. The opinion of his mother, ‘That he would come to something or 
nothing, she was not sure which,’ is one which might be entertained of 
many a young man, who, with a strong love for reading and for poetry and 
an aptitude for acquisition, unites a fondness for fishing and hunting, and 
perhaps no very strong desire for manual labor. And it is apparent that it 
was not the development of any precocious intellect, marking the boy as the 
father of his own mature age, that designated him for an education beyond 
that proposed to be bestowed upon the rest of the family. 

The desire of the father to give his son the advantage of a collegiate educa- 
tion is one which he shared with thousands of the yeomanry of the country, no 
better able to sustain the pecuniary burden of it, and the selection seems to 
have been made rather from a supposition that the constitution of this son was 
not robust enough for successful labor on a farm, than from any well-defined 
conviction that he was destined to attain any more than an ordinary eleva- 
tion in a professional life. The strong wish of his father, at the completion 
of his legal studies, that he should accept the clerkship of the County Court, 
and the expression of his belief, that by his son’s refusal he was about 
settling his mother’s doubt, certainly does not indicate that his education had 
been with a sanguine expectation of great and immediate juridical distine- 
tion. And this may serve to show also, what seems to be the fair inference 
from all else which we learn of him at that period, that there was nothing 
in his collegiate course, however creditable it had been, which gave any 
undoubted assurance that he would attain an eminence above that of all his 
fellows. He stood among the foremost of his class, as is, of course, the 
case with a portion of all classes. This is true of some, I wish I might not 
say of many, who, after Jong lives of marked inefficiency, go down to their 
graves undistinguished by any approach towards a fulfilment of their early 
promise. 

So of the earlier part of Mr. Webster’s course of professional study. Mr. 
Thompson, in whose office the first part of his novitiate was passed, and 
who had the character of an able lawyer, very competent to discover and 
estimate the talents and acquisitions of his pupils, however highly he may 
have judged of his capacity, had not, so far as I am aware, any anticipation 
of his future fame. Like other students, he found Coke on Littleton too 
hard a study for his comprehension at that day. ‘I was put to study,’ he 
said, ‘in the old way, in the hardest book first, and lost much time. 1 read 
Coke on Littleton through without understanding a quarter part of it. A 
boy with no previous knowledge on such subjects cannot understand Coke. 
It is folly to set him upon such an author. There are propositions so ab- 
stract, and distinctions so nice, and doctrines embracing so many conditions 
and qualifications, that it requires an effort, not only of a mature mind, but 
of a mind both strong and mature, to understand him. Why disgust and 
discourage a boy, by telling him that he must break into his profession 
through such a wall as this? I really often despaired. I thought I never 
could make myself a lawyer, and was about going back to the business of 
school-keeping.’ He took to reading Espinasse’s Nisi Prius, and other, the 
most plain and intelligible works, which he could understand, and after- 
wards acknowledged his obligation to Espinasse for helping him out of this 
difficulty. 

It was not until near the close of his studies, preparatory to his admission 
to the bar, and upon the occasion of his admission, that we have through 
Mr. Gore some evidence of the promise which was fulfilled in after years, 
a prediction of his future success, which derived its sure accomplishment 
from the determination of the subject of it, ‘That so far as it depended on 
him it should not go entirely unfulfilled.’ 

Prior to this event there had been years of earnest study, and it was this 
application and diligence, and the result of them as they manifested. them- 
selves to Mr. Gore, that led him, sagacious as you know him to have been, 
to foresee something of the probable future of his esteemed pupil. 

Let not the import and design of these remarks be the subject of miscon- 








— 
te) a enc 
= 


; 


i 
| 
| 


3 
i, 
3 
; 
: 


a 


ag Paes “3 








118 Miscellaneous Intelligence. 


struction. I have no disposition to deny or to undervalue the native intel- 
lectual powers of Mr. Webster, nor to insinuate that his earlier youth did 
not give all of promise that it should have given; and I certainly do not 
mean to suggest, that, with a feeble intellectual organization, study could 
ever have made him what he was. But it is important that the truth should 
be understood and comprehended, that, however favorable to intellectual 
greatness might have been his original powers of mind, they had their de- 
velopment with severe training and hard study.” ‘ . ° , 

‘* At that period, the collection of debts formed a much more important 
branch of the business of the legal practitioner than it does at the present, 
and, except in the instance of a tew leaders, the success of the lawyer was 
estimated by the number of actions which he entered at each term of the 
court. Tested by this criterion, the dockets show that Mr. Webster entered 
immediately upon a very respectable business.” , ° ; 

‘** According to the ordinary course of the business at the first term of the 
Court of Common Pleas that he attended as an attorney (September term, 
1805), Mr. Webster’s first argument before a jury must have been in an 
action founded upon a tavern bill, amounting to about twenty-four dollars, 
in which he succeeded in obtaining a verdict for seventeen dollars. He had 
the good sense not to despise small things. 

He appears at the same term to have conducted the defence in an action 
of assumpsit, in which a verdict for an amount a little larger was rendered 
against his client. 

There is nothing in the nature of the cases to indicate that either of them 
admitted of any great display of legal talent. It seems, however, that ref- 
erence is made to one of these, when it is said that ‘His father lived long 
enough to hear his first argument in court, and to be gratified with confident 
predictions of his future success.’ But there is evidence of his early pro- 
fessional ability, as manifested at the September term, 1806, when his 
argument made such an impression upon a friend of the speaker, then a lad 
of some ten or twelve years, that after the lapse of nearly half a century he 
distinctly remembers the high encomiums passed upon it. ‘I recollect,’ he 
writes, ‘ with perfect distinctness, the sensation which the speech produced 
upon the multitude. There was a great throng there, and they were loud 
in his praise. As soon as the adjournment took place, the lawyers dropped 
into my father’s office, and there the whole bearing of the young man un- 
derwent a discussion. It was agreed on all hands that he had made an 
extraordinary effort, when , by way of accounting for it, said, 
‘Ah, Webster has been studying in Boston, and has got a knack of talking ; 
but let him take it rough and tumble awhile here in the bush, and we shall 
see whether he will do so much better than other folks.’ ”’ . . 

‘*T pass over his professional life during his residence in Rockingham. 
It was one of constant employment. He argued more cases, it is said, than 
any other member of the bar; but most of them were not of a character to 
live in history. Instances are related of his sagacity and success there, but 
a single anecdote must suffice at this time. The case grew out of the com- 
mon transaction of a conveyance of a farm by a gentleman somewhat 
advanced in years, with a life-lease or a bond taken back to secure the pay- 
ment of an annual sum, or rent, for the support of the old gentleman. The 
sum was duly paid for two or three years, anda receipt of the amount in- 
dorsed upon the instrument, and signed by the holder. Next came a failure 
to pay, and to an application for payment the answer was, that the whole 
matter was settled, and discharged, the last year. Upon an examination of 
the instrument, it was found that the last indorsement, instead of being for 
the annual payment, purported to be a full discharge 

There was great sympathy for the party thus defrauded, and Mr. Webster 
was engaged, and an action was commenced, in the hope that the fraud 
might be shown. Before the trial, however, it was understood that the de- 
fendant did not rely upon the written discharge alone, but that he had a 
witness to prove the fact of the settlement. 














Notices of New Books. 119 





The case looked very hopeless unless something should be discovered ; 
but it proceeded to trial. After it was opened, a friend of the plaintiff stated 
to Mr. Webster, that there was a person sitting back of the bar, who ap- 
peared to be very busy studying a paper which was in his hat. He noted 
him, and soon after saw him take the stand as the witness. He related, in 
a plausible story, how he was present and heard the terms of the settlement ; 
but Mr. Webster observed that the language of his testimony was somewhat 
in legal form, — ‘The said’ plaintifl, ‘the said’ defendant, &c.,— and 
saw the corner of a paper which was in his vest pocket. When it came to 
the cross-examination, Mr. Webster rose, and, reaching over the table, 
snatched the paper from his pocket, with the stern inquiry, ‘ Where did you 
get that, Sir?” Jt proved to be the story drawn up for the witness to relate, 
and it was apparent that it came from the defendant. The fraud was made 
clear, and the action forthwith settled. Men took him for a magician.” 

In relation to the great case of Gibbons v. Ogden, Judge Parker says: 

“Tt is not, I think, generally known, but it is stated that, ‘ when they 
met for a consultation respecting the case at the time of the hearing, Mr. 
Wirt, who was senior counsel, asked Mr. Webster what position he pro- 
posed to take, and that he then gave him his views of the case, and the 
ground to be taken. Mr. Wirt, in answer, said that he did not think the 
case could be made to stand upon his positions, and that he thought a cer- 
tain other view, which he gave, was the true line of argument. To this 
Mr. Webster as fully and frankly dissented, as Mr. Wirt had just before 
done to his positions. It was thereupon agreed that each should go into 
the court upon his own views of the case.’ There is, in the argument as 
reported, evidence to sustain this account of the consultation.” 

The court, in giving their decision, follow in a great measure the line of 
argument advanced by Mr. Webster. 


Notices of New Books. 


SuprLement To THE Revisep Statutes, being the General Laws of the 
Commonwealth of Massachusetts, Session 1853. Prepared and Edited 
by Lurner 8. Cusnine and Horace Gray, Jr. Boston: Dutton & 
Wentworth, Publishers, No. 37 Congress Street. 1859. 

We are glad to see that the loss of the public printing by the publishers 
does not deprive the members of the Bar of this the only edition of the 
general laws that is of much use to them. Without the facilities of refer- 
ence given by the copious and accurate index of this edition, the ** by 
authority ’’ pamphlet of Jaws cannot be consulted to any advantage. The 
promptness with which it is published, within a few days of the close of 
the session, and many days before most of the laws go into effect, is de- 
serving of much commendation. 


Tue Mercuants’ anp Bankers’ Aumanac For 1853. Published by 
J. Smith Homans, No. 70 Wall Street, New York. 1 vol. 8vo. 
pp. 130. 

This work, the publication of which has been delayed in consequence of 
the destruction of a portion of it by fire as it was going through the press, 
contains considerable matter of use to lawyers. ‘The ** Commercial and 
Exchange Tables of all Countries,”’ will aid the commercial lawyer at 
times in his labors. ‘The lists of banks and bankers, the engravings of 
American and foreign coins, and a collection of misceljaneous information 
upon kindred subjects, add to the value of the work. 





| 
bi 
at 





120 Insolvents in Massachusetts. 





Kusolvents in PAassachusetts. 


Name of Insolvent, 


Abbott, Enoch 

Ames, David et al. 
Ames, John etal. 
Bates, Joseph C, 

Beal, Boylston 

Bemis, Dexter 
Bradstreet, Joha 
Breen, James 

Brewer, I heodore L. 
Brownell & Co. Pardon 
Coggin, James 

Cook, Welcome B. 
Cramm, George ©, 
Crooks, James W. 
Damon, Samuel T. 
Dudley, James W. 
Edgeworth Rubber Co, 
Eldridge, Nathaniel 
Estabrovk, Samue! R. 
Fairbanks, James LH. 
Foote, Charles R. 
Frost, Frederic A. 
Fuller, Charles F. 
Gay, James 

Gitford, Christopher D. 
Graves, Wm. E. 

Hill, David et al. 
Howard, Joseph W. 
Humphrey, Jonas N. 
Hunt, James 

Jones, George H. etal. 
Jones, Moses et al. 
Kingsbury, Benj. et al. 
Kittredge, Joseph G. 
Leonard, Simeon W, 
Locke, Simeon 

Mann, Paris 


McClennan, Jobn H., et al. 


McGuire, Andrew 
Miller, Jos. R. 
Moore, Jonathan 
Morton, Charles B. 
Patten, George W. 
Pearson, T. Lyman 
Putnam, John 
Richmond, Wm. R. 
Sanderson, James 
Searle, Rutus C. 
Skinner, Heary B 
Skinner, George W. 
Smith, Catherine 
Smith, Francis 
Starkey, Lemuel T. 
Stevens, Charles 
Stevens, ‘Thomas M. 
Stoddard, W. C. 
Stokell, John et al. 
‘Tallman, James C. et al. 
Tyler, lra 3, 
Warren, Charles 
Wildes, William 
Willams, Henry H. 
Wood, Eliphalet 3. 


j Residence. 


Andover, 
Springfield, 
Springtield, 
boston, 

\bingtoo 
Spencer, 
Salem, 
Randolph, 

| Sudbury, 

| Fall River, 

‘Boston, 
Upton, 

| Brighton, 

Springtield, 
Chelsea, 

| Natick, 

| Boston, 
Spencer, 

|Roxbury, 

Boston, 
Boaton, 

| West Cambridge, 
Medway, 

| Boston, 

| New Bedford, 

Boston, 

Boston, 

| Randolph, 

| Newton, 
Dorchester, 

‘Randolph, 

| Randolph, 

Boston, 
Lowell, 
Bridgewater, 
Melrose, 
Medway, 
Boston, 

| Canton, 
Boston, 

| Boston, 

| Boston, 

| Danvers, 
| Newbury, 
| Boston, 

| Taunton, 

West Roxbury, 

| Chicopee, 

Wa.tham, 

| W orcester, 

! Boston, 

| Foxboro, 

| Attleborough, 
lowell, 
Boston, 
Randolph, 
Boston, 
Boston, 
Georgetown, 
Brookline, 
Boston, 

West Koxbury. 
Ashburnham, 
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Name of Commissioner. 
John G. King. 
|Heury Vose. 
Henry Vose. 
\Frederic H. Allen. 
Welcome Young. 
|Heury Chapin. 
John G. King. 
William 8. Morton. 
Josiah Rutter. 
Edmund H. Bennett. 
Jobn M. Williama. 
|Henry Chapin. 
Asa F. Lawrence. 
‘Henry Vose. 
|Frederic H. Allen. 
Josiah Rutter. 
John M. Williams. 
| Heary Chapin. 
}Francis Hillsard. 
{Frederic H. Allen. 
John M. Williams. 
|Asa F. Lawrence. 
‘Francis Hilliard. 
\John M. Williams. 
|J. C, Stone. 
Frederic H. Allen. 
Bradford Sumner. 
Samuel B. Noyes. 
Josiah Rutter. 
|Samuel B. Noyes. 
| Wilhtam 8S. Morton. 
| William 8. Morton. 
| Bradtord Sumner. 
Isaac 3S. Morse. 
Welcome Young. 
|Asa F. Lawrence. 
'Francis Hilliard. 
| Bradford Sumner. 
|Samuel B. Noyes. 
| Bradtord Sumner. 
Frederic H. Allen. 
'Frederie H, Allen, 
|N. W. Harmon. 
|N. W. Harmon. 
Frederic H. Allen. 
Joshua C. Stone. 
| Franeis Hilliard. 
Henry Vose. 
\Josiah Rutter. 
| Henry Chapin. 
!Frederic H. Allen. 
Samuel B. Noyes. 
Joshua C. Stone. 
| Asa F. Lawrence. 
\Frederic H. Allen. 
| William 8. Morton 
Bradford Sumner. 
{Bradford Sumner. 
IN. W. Harmon. 
| Prancis Hithard. 
Bradtord Sumner. 
Samuel B. Noyes. 
|Charles Mason. 
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